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Statement of the Case 

The Action in this case was brought in the Court below 
under Section 503 of the Nationality Act of 1940 (54 Stat. 
1171; 8 U. S. C. 903) for the purpose of establishing the 
citizenship and nationality of appellant. 

In his complaint (Joint Appendix, pg. 54) appellant al¬ 
leges: 

(1) That he is a citizen and national of the United 
States, being the foreign-bom legitimate blood son 
of Mah Wing Chuck, a native-born citizen of the United 
States (paragraphs 1 and 3). 
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(2) That on seeking admission into the United 
States on or about May 30, 1940 appellant was de¬ 
nied entry by the appellee, who denied appellant is 
a citizen of the United States, ordered him excluded 
and debarred from the United States and has ever 
since maintained appellant is not a citizen of the United 
States (paragraph 9). 

(3) That appellee in his order of November 27, 
1940, affirmed by his order of August 7, 1947, found 
that appellant is a son of Mah Wing Chuck, but, held 
that Mah Wing Chuck is not a citizen of the United 
States (paragraphs 9 and 10). 

The case came on for trial, without jury, and evidence 
was introduced at the trial to establish the nativity and 
citizenship of Mah Wing Chuck and thereby to establish 
the United States citizenship and nationality of appellant. 

At the close of the appellant’s evidence, the appellee, 
pointing out to the Court that habeas corpus proceedings, 
previously had in the District Court of the United States, 
Northern District of California, Southern Division, had re¬ 
sulted in the petition for habeas corpus being denied, which 
decision was affirmed, January 9,1942, by the Circuit Court 
of Appeals, 9th Circuit (124 Fed. 2nd, 1015) and con¬ 
tending that the said decision was res judicata, on oral 
motion , moved for Judgment (Appendix, pg. 48), which 
Motion was sustained by the Court and resulted in an 
Order being entered to that effect and the Dismissal of the 
Complaint (Appendix, pg.- frj-and 59 

It is from this Order that appellant, seeking eventually 
a Declaration of his United States Citizenship and Na¬ 
tionality, prosecutes this appeal. 

Jurisdictional Statement 

The Court below had jurisdiction by reason of the fact 
that this is an action for a declaratory judgment of citizen- 
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ship and nationality under Section 503 of the Nationality 
Act of 1940 (54 Stat. 1171; 8 U. S. C., 903). 

This Court has appellate jurisdiction pursuant to Public 
Law 72, 81st Congress, approved May 24,1949 (28 U. S. C. 
1291 ^id 1292). 

The Issue 

While the question ultimately to be decided in this case 
is whether appellant is a citizen and national of the United 
States it is clear from the appellant’s “Statement of the 
Case” (supra) that the only Issue before the Court of Ap¬ 
peals at this time, as a result of the appeal herein, is whether 
the decision in the habeas corpus proceedings had in the 
District Court, Northern District of California, Southern 
Division, affirmed by the Circuit Court of Appeals for the 
Ninth Circuit (124 Fed. 2nd., 1015) is res judicata and there¬ 
fore a bar against appellant from bringing an Action 
in the District Court below, under Section 503 of the Na¬ 
tionality Act of 1940 (8 U. S. C., 903) to establish de novo 
his United States citizenship and nationality. 

Statutes Involved 

Amendment XIVth to the Constitution of the United 
States, Section 1 reads: 

“All persons bora or naturalized in the United 
States, and subject to the jurisdiction thereof, are citi¬ 
zens of the United States and of the State wherein they 
reside.” 

Section 1993 of the Revised Statutes of the United States 
(Acts of April 14, 1802 and February 10, 1855, (before 
amended by Act of May 24, 1934, Section 1), 8 U. S. C. 6) 
read: 

“Sec. 1993. All children heretofore bora or here¬ 
after bora out of the limits and jurisdiction of the 
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United States, whose fathers were or may be at the 
time of their birth citizens thereof, are declared to be 
citizens of the United States; but the rights of citizen¬ 
ship shall not descend to children whose fathers never 
resided in the United States.” 

Section 503 of the Nationality Act of 1940 (8 U. S. C. 

903) provides in so far as pertinent here: 

“If any person who claims a right or privilege as 
a national of the United States is denied such right or 
privilege by any Department or agency, or executive 
official thereof, upon the ground that he is not a na¬ 
tional of the United States, such person, regardless of 
whether he is within the United States or abroad, 
may institute an action against the head of such Depart¬ 
ment or agency in the District Court of the United 
States for the District of Columbia or in the dis¬ 
trict court of the United States for the district in which 
such person claims a permanent residence for a judg¬ 
ment declaring him to be a National of the United 
States. * * V’ 


Statement of Points 

(1) A decision by a court, on habeas corpus, in immigra¬ 
tion proceedings, refusing to interfere with an administra¬ 
tive order of exclusion and/or deportation, even against 
a person claiming American citizenship, in the absence of 
full hearing by the Court on the merits is not res judicata. 

(2) On habeas corpus proceedings, in an immigration case, 
whether a question of American citizenship be involved or 
not, the Court takes no evidence, and the Court may not 
interfere if it does not affirmatively appear to the Court 
that the administrative officers have acted in some unlawful 
or improper way or abused their discretion (United States 
v. Ju Toy, 198 U. S. 253; Chin Yow v. U. S., 208 U. S., 8). 
If the Court finds on review of the administrative record that 
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the administrative proceedings were fair and there was no 
unlawful or improper action, nor any abuse of discretion, 
the Court cannot interfere. If, however, the Court finds 
there was unlawful or improper action or abuse of discre¬ 
tion by the administrative officers, the Court may take 
jurisdiction and order a hearing on the merits (Chin Yow 
v. U. S., 208 U. S., 8). 

(3) Whereas, under Section 503 of the Nationality Act of 
1940 (54 Stat. 1171; 8 U. S. C., 903) a judicial determination 
on the merits of an issue of American citizenship and na¬ 
tionality is clearly provided for. 

(4) Appellant has not had the benefit of a judicial hearing 
on the merits, or a judicial consideration and determination 
of his United States citizenship and nationality to which 
he is entitled as matter of law under the Nationality Act 
of 1940 (8 U. S. C., 903). 

(5) The District Court below erred in sustaining appel¬ 
lee’s motion for judgment and dismissing appellant’s com¬ 
plaint with prejudice. 

Argument 

Appellant contends he is a citizen of the United States 
on the basis of the following: 

1. His father, Mah Wing Chuck, he alleges, was born in 
the United States for which reason he acquired American 
citizenship at birth under the Fourteenth Amendment (Sec¬ 
tion 1) to the Constitution of the United States (U. S. v. 
WTong Kim Ark, 169 U. S., 649). 

2. Appellant, being the foreign-born legitimate blood son 
of his father, Mah Wing Chuck, acquired United States citi¬ 
zenship, at birth, by and pursuant to the provisions of Sec¬ 
tion 1993 of the Revised Statutes of the United States as 
such provisions existed at the time of his birth. 
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Appellant further contends, for reasons hereinafter 
shown, that the decision in habeas corpus proceedings of 
the United States District Court, Northern District of Cali¬ 
fornia, Southern Division, in the matter of Mah Ying Og, 
No. 23381-L, dismissing his petition for the writ, which deci¬ 
sion was affirmed, January 9, 1942, by the Circuit Court of 
Appeals, Ninth Circuit (Mah Ying Og v. Wixon, District 
Director of Immigration, etc., 124 Fed. 2nd., 1015) is not 
res judicata against appellant and does not bar him from 
bringing an Action in the District Court of the United 
States for the District of Columbia under Section 503 of 
the Nationality Act of 1940 (8 U. S. C. 903) for a Judgment 
declaring him to be a citizen and national of the United 
States. 

1 In the habeas corpus proceedings referred to, the Dis¬ 
trict Court of the United States, Northern District of Cali¬ 
fornia, Southern Division, denied the petition for the writ 
without written comment. 

In the Circuit Court of Appeals for the Ninth Circuit, 
when the decision in the said habeas corpus proceedings was 
before it, on appeal, the Court, after briefly discussing the 
features relied upon by the administrative (immigration) 
officials to support their order of exclusion against Mah 
Ying Og, with respect to certain differences in testimony 
contained in the official Immigration records, stated: 

“It was for the Board [administrative] to resolve 
these differences, and its decision that appellant had 
not maintained his burden of proof as to his father’s 
citizenship should be sustained.” 

In this habeas corpus proceeding the District Court of 
the United States Northern District of California, Southern 
Division, undertook to do nothing more than review the 
official Immigration records relating to Mah Ying Og and 
his father, Mah Wing Chuck, so as to determine whether 
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the hearings had before such administrative officials were 
fair. No testimony or evidence, outside of what was con¬ 
tained in the immigration records and files, was adduced 
before the Court, and, as we shall presently show, because 
of the unusual legal situation in cases of this kind, None 
could have been introduced in the Court or accepted by the 
Court. There was no judicial hearing or determination on 
the merits of the claim of citizenship of Mah Ying Og or 
his father. The courts in the Ninth Circuit simply refused 
to interfere with the administrative order of exclusion. 
These courts were bound by the rule laid down by the 
United States Supreme Court in United States v. Ju Toy 
(198 U. S., 253) and Chin Yow v. United States (208 U. S., 
8), to the effect that the decisions of administrative officials 
in matters pertaining to immigration, even where a claim 
of American citizenship is involved, are final. In this con¬ 
nection the statement of the Supreme Court of the United 
States in the Chin Yow v. U. S. case (supra) is important 
and pertinent, as showing the limited jurisdiction of the 
courts in cases of this nature—The Court said: 

“But, unless and until it is proved to the satisfaction 
of the judge that a hearing so called was denied, the 
merits of the case are not open, and, we may add the 
denial of a hearing cannot be established by proving 
that the decision (administrative) was wrong.” 

Res Judicata is a legal or equitable issue which has been 
decided by a court of competent jurisdiction (Bouvier’s 
Law Dictionary, Vol. 2, pg. 2910). 

When raised in issue it must be shown to the Court that 
the parties in the previous proceeding were the same and the 
issue the same as in the proceeding in which Res Judicata 
is pleaded. And, it must also appear that the determination 
of the issue by the Court must have been on the merits 
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(Foster v. The Richard Busteed, 100 Mass., 409,1 Am. Rep., 
125). 

Under the conditions and circumstances as are shown 
herein, it is not understood how, when the merits of the 
cause were not open to the District Court of the United 
States for the Northern District of California, Southern 
Division or the Circuit Court of Appeals for the Ninth 
Circuit in the habeas corpus proceeding, it can possibly be 
said that the decisions of those courts are res judicata as 
against appellant, resulting in denial to appellant of his 
right under Section 503 of the Nationality Act of 1940 (8 
U. S. C., 903) to a judicial trial and determination of his 
citizenship and nationality, which, it is submitted, is clearly 
and unmistakably provided for by the said Section of the 
Nationality Act of 1940 (supra). 

During the course of pre-trial proceedings in the Court 
below appellee moved for summary judgment, contending 
that the habeas corpus proceedings had in the Ninth Circuit 
and the decision rendered therein are res judicata on the 
question of appellant’s citizenship. The Motion was denied 
and in so holding Judge Alexander Holtzoff had this to 
say: 


“The Government now moves for a summary judg¬ 
ment on the ground that the action of the administra¬ 
tive agency and the subsequent decision of the Circuit 
Court of Appeals for the Ninth Circuit are res judicata, 
on the question of the plaintiff’s citizenship. 

The Court is unable to agree with this contention. 
The provision of the Nationality Code, to which refer¬ 
ence has already been made, was new in our law in 
1940. Its purpose was to accord a judicial remedy 
to a person who claims to be a citizen of the United 
States if this status is denied by an administrative 
body. Citizenship of the United States is a very pre¬ 
cious thing and no one’s right to this status should be 
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finally adjudicated or determined except by the Courts 
in a judicial proceeding. This certainly was the view 
of the Congress in enacting the foregoing provision of 
the statute. 

It is clear that the statute contemplates a trial de 
novo of the issue of citizenship and not merely a review 
of the administrative action. Consequently, the mere 
fact that the matter was determined by an administra¬ 
tive agency, and subsequently in a habeas corpus pro¬ 
ceeding, does not bar this suit. We must bear in mind 
that the issues in a habeas corpus proceeding are nar¬ 
row and do not open wide the entire subject. The Court 
is merely called upon to determine, in the habeas corpus 
proceeding, whether there was substantial evidence to 
sustain the finding of the administrative body and 
whether the requirements of the law were complied with 
and the hearing was fair. 

The 1940 statute, however, contemplates a re-open¬ 
ing and a full judicial hearing of the entire issue of 
citizenship without confining it merely to a review of 
the administrative action. In a habeas corpus proceed¬ 
ing, the Court might feel that it would have reached a 
different conclusion than that reached by the adminis¬ 
trative agency. Nevertheless, it would be constrained 
to affirm the action of the administrative agency if there 
were substantial evidence sustaining such action. In an 
action for a declaratory judgment under the 1940 Code, 
however, the Court determines all of the issues de novo. 

The Court’s attention has been called to a recent 
decision of the United States District Court of New 
York in Medeiros v. Clark, 82 Fed. Supp., 412, where 
the opposite conclusion was reached. Naturally, this 
Court considers with respect and deference the decision 
of any other District Court, even though such a decision 
is not binding upon it. This is particularly true in this 
instance because of the fact that the Judge who decided 
the Medeiros case is a jurist of great ability and one for 
whom this Court has personal admiration. With all 
due deference to the decision in the Medeiros case, how¬ 
ever, for the reasons stated above, the Court is unable 
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to reach the conclusion that the issue of citizenship is 
res judicata. 

For these reasons, the defendant’s motion for sum¬ 
mary judgment is denied.” 

When renewing his contentions that the decisions in these 
habeas corpus proceedings were res judicata and binding 
on the Court below and when making Motion for Judgment 
appellee, apparently, was still relying on the case of United 
States ex rel Medeiros v. Clark, supra, as he had done 
when moving for Summary Judgment in pre-trial proceed¬ 
ings. In addition, appellee pointed out to the Court below 
the decision of this Court in the case of Lapides v. Clark, 
decided May 3, 1949 (176 Fed. 2nd., 619), and argued that 
the said decision was indicative of this Court’s attitude to¬ 
ward such matters as were presented in the case at bar. 
The Court below, despite the opinion and decision in the 
pre-trial proceedings (81 Fed. Supp., 696) to the contrary, 
impressed, no doubt, with the contentions and argument of 
appellee, sustained his motion for judgment and ordered 
dismissal of appellant’s complaint. 

Appellant does not share the views of appellee nor of the 
Court below with respect to the significance or purport of 
this Court’s decision in the Lapides case (supra). 

The Lapides case arose as a result of the Government 
denying Lapides entry to this country on the ground that 
he, a naturalized American citizen, lost his citizenship and 
nationality by remaining abroad, in the country of his birth, 
for a longer period than permitted by law. On being denied 
entry to this country Lapides petitioned in the District 
Court of the United States in New York for a writ of habeas 
corpus. His petition was denied. Thereafter he appealed 
to the United States Court of Appeals, Second Circuit 
(United States ex rel. Lapides v. Watkins, 165 Fed. 2nd., 
1017), contending that the statute involved was unconstitu- 
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tional in that it arbitrarily distinguished between natural¬ 
ized citizens and those who acquired citizenship at birth 
or in some other manner than naturalization. The facts 
in the case were conceded. The only issue before the Courts 
in the habeas corpus case was the constitutionality of the 
statute. In that case the United States Court of Appeals 
for the Second Circuit held the statute constitutional. 
Thereafter, with the facts still undisputed, Lapides at¬ 
tempted, through resort to filing a complaint in the District 
Court of the United States for the District of Columbia, 
under Section 503 of the Nationality Act of 1940 (8 U. S. 
C., 903), to renew his contention regarding the statute in¬ 
volved and have the Court below pass upon the same identi¬ 
cal question, regarding the constitutionality of the statute, 
as had previously been decided in the habeas corpus pro¬ 
ceedings. His complaint was dismissed by the lower Court. 
On appeal this Court sustained the lower Court’s decision 
(176 Fed. 2nd., 619, decided May 3, 1949), but, in so doing, 
even though it appeared that the question before the Court 
was identical to the one decided in the said habeas corpus 
proceedings, this Court did not pass upon the question of 
res judicata , but, to the contrary, refused to do so, and, then 
went on to consider the undisputed factual evidence before 
it and Held, in agreement with the United States Court 
of Appeals for the Second Circuit, that Lapides was not 
a citizen of the United States. 

Even had this Court held in the Lapides case that the 
decision in the habeas corpus proceedings previously had 
were res judicata , which it clearly did not do, it is not 
understood how that decision could be regarded as a guide 
to be followed in such a case as that of appellant. The legal 
and factual situation confronting appellant is so vastly dif¬ 
ferent from that in the Lapides case as to make it impos¬ 
sible to regard the decision therein, regardless of its pur- 
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port, as indicative of this Court’s attitude in such a case 
as appellant presents here. As hereinbefore shown, ap¬ 
pellant insists he is entitled under Section 503 of the Na¬ 
tionality Act of 1940 (8 U. S. C. 903) to a judicial hearing 
and determination of his citizenship, which he was not 
privileged to have in the habeas corpus proceedings in the 
courts of the Ninth Circuit. 

In further support of his contention appellant directs 
attention to the decision of the United States Court of Ap¬ 
peals for the Second Circuit in the case of United States 
ex rel. Chu Leung v. Shaughnessv (176 Fed. 2nd., 249), 
which would seem to dispose of the opinion and decision of 
Judge Leibel in the case of United States ex rel. Medeiros 
v. Clark (supra). 

The Chu Leung case was a habeas corpus proceeding, 
which originally arose in the District Court for the South¬ 
ern District of New York, which Court had ordered the 
writ dismissed. On appeal the United States Court of 
Appeals for the Second Circuit, in affirming the order of the 
lower Court, referred to the general rule in exclusion cases, 
which rule, it pointed out was first adopted in United States 
v. Ju Toy, 198 U. S., 253, and said, 

“The criticism of this general rule * * * loses 
its force when considered in the light of the provision 
for court test of nationality contained in the Nation¬ 
ality Act of 1940 (section 503) * * The Act as 
interpreted by the Courts provides for a judicial decla¬ 
ration of the United States ‘Nationality’ or ‘citizenship’ 
of persons claiming rights based upon such nationality 
or citizenship. * • *. This avenue for judicial de¬ 
termination of his citizenship is open to the relator 
here,” 

thereby, while affirming the order of the lower Court dis¬ 
missing the writ, without the slightest suggestion that the 
decision of the lower Court would be res judicata, in effect, 


13 


directed the relator (Chu Leung) to proceed with his com¬ 
plaint under the Nationality Act of 1940, Section 503, 8 
U. S. C. 903. 

Conclusion 

The judgment of the United States District Court for the 
District of Columbia should be reversed and the case re¬ 
manded to the District Court with appropriate instructions 
to consider the evidence adduced before the Court and 
determine in accordance with its own dictates whether upon 
the evidence so adduced before it the appellant herein is 
entitled to judgment declaring him to be a citizen and 
national of the United States. 

Respectfully submitted, 

W akner H. Parker, 

929 Union Trust Bldg., 

Washington 5, D. C., 

National 9279. 


Charles E. Booth, 

613 Albee Bldg., 
Washington 5, D. C., 

National 8026. 


Chow and Sing, 

550 Montgomery St., 

San Francisco, Calif., 
Of Counsel. 
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1 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 3308-47 
Mah Ying Og, Plaintiff, 


vs. 

The Attorney General of the United States, in the Per¬ 
son of Tom C. Clark, Presently The Attorney General 
of the United States, Defendant 

Washington, D. C., 

October 25,1949. 

The above-entitled action came on for trial on the merits 
before the Hon. F. Dickinson Letts, United States District 
Court Judge, at 1:30 o’clock p. m. 

Appearances : 

Warner H. Parker, Esq., and Charles E. Booth, Esq., 
On behalf of the Plaintiff. 

Ross O’Donoghue, Esq., and Stafford Grady, Esq., As¬ 
sistant United States Attorneys, On behalf of the Defend¬ 
ant. 


2 INDEX 

Witness Direct Cross Redirect 

Mah Wing Chuck 5 19 31 

3 Proceedings 

The Deputy Court Clerk: Og versus the Attorney Gen¬ 
eral of the United States. 

Mr. Parker: Ready for the Plaintiff. 

Mr. O’Donoghue: Ready for the Defendant. 

The Court: Mr. Parker, what is this 1 
Mr. Parker: This is a complaint filed under Section 503 
of the Nationality Act of 1940, Title 8, USC, 903, to estab¬ 
lish the nationality of the complainant. 
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The complainant has not been brought before the Court 
himself because it is conceded that he is the son of Mah 
Wing Chuck; and the issue in the case is solely whether 
Mah Wing Chuck was bom in the United States, as he 
claims. We are here to establish that to the Court’s satis¬ 
faction. 

The Court: Mr. 0 ’Donoghue, is that the way you under¬ 
stand the issues? ' / ' '' : 

Mr. 0’Donoghue: Yes, your Honor. However, I may 
state this, that I have heretofore made a motion for sum¬ 
mary judgment in this case which was passed on and denied 
by Judge Holtzoff. I wish to renew the motion for judg¬ 
ment at this time. 

Your Honor, I would not ask you to overrule the deci¬ 
sion of your Brother Judge in the same case except for the 
fact that since that judgment was returned by Judge Holt¬ 
zoff the Court of Appeals has handed down a decision which 
is very pertinent to the issues here, and involves 
4 precisely the point involved in this case. 

The Court: If that is true, it should go back to the 
pre-trial court. Have you seen that case ? 

Mr. Parker: I am not familiar with the case at all. 

The Court: You are not familiar with the case? 

Mr. Parker: No, sir. 

Mr. 0’Donoghue: The case I am referring to is Lapides 
versus Tom C. Clark, which was decided by the Court of 
Appeals on May 23, 1949. As far as I have been able to 
determine, it has not yet been reported. Certiorari was 
asked for but was denied yesterday by the Supreme Court. 

I didn’t intend that this should be a matter of surprise 
to the other side, and I understand he has brought the wit¬ 
ness on here from San Francisco, no doubt at considerable 
expense, so if your Honor could see fit to dispose of this 
motion and determine whether or not testimony would be 
necessary, it would seem to me a satisfactory method of 
handling it. 

The Court: I don’t think I should do that, Mr. 0’Dono¬ 
ghue. If the matter is to be reconsidered on a motion for 
summary judgment I think that should be done in the pre¬ 
trial court. 
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Mr. O’Donoghue: Let it be merely a motion for judgment 
on the opening statement, and I think the same issues are 
involved. 

The Court: It may be, but at any rate I think we 

5 will proceed now as we would ordinarily. If, when 
the opening statement is made, you care to make a 

motion- 

Mr. O’Donoghue: I beg your pardon, your Honor; I 
supposed that that was the opening statement of the plain¬ 
tiff that was just made. 

The Court: Well, it was briefly stated, of course. 

How many witnesses are there in this case? 

Mr. Parker: We have the one witness and the rest has 
been taken by deposition out in San Francisco. 

The Court: I understand this witness is brought here 
from San Francisco. 

Mr. O’Donoghue: We have no witnesses, your Honor. 
The Court: I think I shall hear the evidence and then 
consider your question of law. 

Your may proceed. 

Thereupon Mah Wing Chuck, a witness called by the 
plaintiff, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination. 

By Mr. Parker: 

Q. Please state your full name. 

A. Mah Wing Chuck. 

Q. Are you known by any other name? 

A. Mah Hung Eg. 

6 The Court: Is this the plaintiff? 

Mr. Parker: This is, the plaintiff’s father. 

By Mr. Parker: 

Q. Where were you born? 

Mr. O’Donoghue: I object to that, your Honor; that must 
necessarily be hearsay. 

The Court: Sustained. 
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By Mr. Parker: 

Q. When were you born? 

Mr. O’Donoghue: Same objection. 

The Court: Same ruling. 

By Mr. Parker: 

Q. Where have you lived since your first recollection? 
A. I lived in San Francisco. 

Q. On what street? 

A. 754 Washington Street, San Francisco. 

Q. Were you there at the time of the San Francisco earth¬ 
quake? 

A. At that time I was asleep at home at 754- 

Q. My question was, was he there at the time of the San 
Francisco earthquake. 

The Court: And his answer was that he was asleep. 

The Witness: My mother woke me up. 

By Mr. Parker: 

Q. Where did you go then? 

7 A. We go to Oakland, California. 

Q. How long did you live in Oakland? 

A. At that time I lived over there about three years. 

Q. Where did you live there? 

A. Seventh Street in Oakland. 

Q. When you moved from there, where did you go? 

A. San Francisco, Jackson by Dupont Street. 

Q. And how long did you live there? 

A. Over three years. 

Q. And then where did you move? 

A. Then we moved to Upper Stockton Street. 

Q. And what sort of place did you move into there? 

A. We moved in a wood house and stayed over there. 

Q. And how long were you there? 

A. About four or five years. 

Q. And then where did you go? 

A. Then we moved next to Stockton Hotel in Stockton 
Street. 
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Q. How far was the Stockton Hotel from the wooden 
house? 

A. Oh, not far, almost in the next block. 

Q. Was it in the same block? 

A. In the same block. 

Q. And when did you leave the Stockton Hotel? 

A. In 1914 we move in. 

Q. When did you leave the Stockton Hotel? When did 
you move out of the Stockton Hotel? 

8 A. I move out in 1918. 

Q. Then where did you go? 

A. Then I go down to Fresno, California. 

Q. Did you attend school while in San Francisco? 

A. Yes. 

Q. And when did you commence school? 

A. I go to school about 1912, about ten years. 

Q. And what school was that? 

A. A private school, Lai La Knok. 

Q. How long did you go to that school? 

A. Six years. 

Q. And what was the name of the school? 

A. Lai La Knok. 

Q. Where was the school located? 

A. The school located 838 Dupont Street. 

Q. Did they teach Chinese and English in the school? 

A. Yes. 

Q. And you spoke some English? 

A. Yes. 

Q. While in the school? 

A. Yes. 

Q. Have you ever been out of the United States? 

A. Once. 

Q. When was that? 

9 A. 1923, January 11. 

Q. Before leaving the United States did you obtain 
or make application for a paper issued by the immigration 
authorities? 

A. Yes. 

Q. What is your answer? 

A. What do you mean? 
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Q. Did you get a paper from the immigration people 
before you left? 

A. Yes, in Fresno. 

Q. Do you know what that paper was called? 

A. A return certificate. 

Q. Where did you go when you left the United States? 

A. To China. 

Q. How long were you in China before you returned to 
this country? 

A. Since 1923, January 11; I come back 1924, about 
July 23. 

Q. Where did you return, to what city, when you came 
back to the United States? 

A. San Francisco. 

Q. Were you examined there by immigration authorities? 
A. Yes. 

Q. Did they authorize your re-immigration to the United 
States? 

10 A. Yes. 

Q. Then where did you go after being admitted to 
the United States? 

A. You mean where I go? 

Q. Yes. 

A. I go down to Stockton, California. 

Q. Eight away? 

A. I had been in San Francisco for a while since 1928 
I go down to Stockton. 

Q. Were you issued a paper of identification by the Immi¬ 
gration Service on your return? 

A. Well, what you mean? 

Q. A certificate of identity. 

A. Yes, and since 1934. 

Q. Were you issued the paper in 1924? 

A. 1934—you mean 1934, and I turned over to the Immi¬ 
gration Office? 

Q. I mean that paper, when did you get that paper? 

A. I got it, and then in 19341 turned it. 

Q. What was the number of that paper? 

A. The number? 

Q. Yes. 
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A. 52189. 

Q. You had better verify that. 

A. 52189. 

11 Q. Are you sure? 

A. Yes. 

Q. Have you ever been out of the United States since? 

A. No. 

Q. Have you ever thought of going out of the United 
States since? 

A. Yes. 

Q. And when did you have an idea of going out again? 

A. Any time. 

Q. Did you ever again apply for a return paper? 

A. Yes. 

Q. When was that? 

A. About 1943—no, 1934. 

The Court: 1934? 

The Witness: Yes, 1934. 

By Mr. Parker: 

Q. Where did you file that application? 

A. In San Francisco. 

Q. Was the paper issued? Did they issue the paper to 
you? 

A. No. 

Q. What did the San Francisco office do about that? 

A. He said I am not an American citizen, I can’t go to 
China. 

Q. Do you know whether an appeal was taken in 

12 that case to the Commissioner of Immigration? 

A. What you mean? 

Q. Did you or did you not withdraw your application at 
that time? 

A. I don’t understand. 

Q. Did you withdraw your application? You filed an 
application, you say, for a return certificate? 

A. Yes. 

Q. Didn’t you after that- 

A. I dropped it. 
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Q. When did your son Mah Ying 0g come to the United 
States? 

A. Since 1940, on May 7th. 

Q. Was that the date he left Hong Kong? 

A. Yes. 

Q. Do you know the date of arrival here? 

A. I think so. 

Q. Do you know when he arrived here? 

A. Yes. 

Q. What was that date? 

A. I forget what date he come out over there since 1942. 

Q. Did he apply for admission to the United States as 
your son? 

The Court: Now, he has given 1940 and 1942. 

Mr. Parker: He was held in detention for two years. 

13 By Mr. Parker: 

Q. Did Mah Ying Og apply for admission to this country 
as your son? 

A. I wanted a certificate of dependence for him. 

Q. Did he apply for admission as your son? 

A. Yes. 

Q. What happened? 

A. What happened? 

Q. Yes. Has he been admitted to the United States for 
permanent residence? 

The Court: Did they let him in? 

A. No, he was excluded. 

Mr. Parker: And, your Honor, I might as well get these 
facts. He was excluded, and then because of war conditions 
they could not carry out their order of exclusion and so they 
paroled him and that is the reason he is still in the country. 

The Court: Is that they way you understand it? 

Mr. 0’Donoghue: I don’t know, your Honor; I suppose 
it is true. It really has no bearing on the issues. 

By Mr. Parker: 

Q. Is this Mah Ying Og your son, the complainant in 
this action? 



28 


A. Yes. 

Q. Do yon know of any person or persons in the United 
States, or elsewhere, who might be able to testify 

14 with respect to your birth in the United States ? 

A. Mar Bing Som. 

Q. Has he so testified for you? 

Mr. O’Donoghue: I object. 

The Court: Sustained. 

By Mr. Parker: 

Q. How long have you known Mah Ying Og? 

A. You mean how long I know Mar Bing Som? I know 
him when I am small until now. 

Q. How often have you seen him? 

A. Sometimes I see him three or four times a week and 
sometimes once a month and sometimes four or five times 
a week, sometimes I was in Oakland. 

Q. Do you know whether he knew your parents? 

A. Yes, he know my parents. 

Q. On what do you base that statement? 

A. He stay same place when we stay in 754 in San Fran¬ 
cisco. 

Q. What was your father’s name? 

A. Mah Tai Le. 

Q. Where is your father now? 

A. He died. 

Q. When did he die? 

A. 1918 he died. 

Q. Where? 

15 A. In Alaska. 

Q. How did you learn of his death? Were you in 

Alaska? 

A. No. Mar Noon Yune was in Alaska with my father. 

Q. Was he working with your father? 

A. Yes, he was working with my father in the fish cannery. 
Q. And you say you learned through him? 

A. Well, he at that time come back in 1918 and he bring 
and tell my mother my father passed away in the fish can¬ 
nery. 

Q. What was your mother’s name? 
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A. Chin Shee. 

Q. Where is she now? 

A. I don’t know. 

Q. When did you last see her? 

A. When I see her since 1923 she taken me down to the 
boat, I was going to China at that time. 

Q. And when you returned to the United States did you 
see her? 

A. No, sir. 

The Court: Did I understand him to say that she took 
him to the boat? 

Mr. Parker: She saw him off on the boat. 

By Mr. Parker: 

Q. Was she in San Francisco when you returned? 

A. No. 

16 Q. Do you know where she had gone? 

A. My brother wrote me a letter in 1923, in Sep¬ 
tember ; he said that my mother went back east. 

Q. Do you know whether she married the second time? 

A. I don’t know. 

Q. Do you have any other brothers and sisters? 

A. Yes, I have got one old brother and one young brother, 
too. 

Q. Did they apply at the same time you did in 1922 for 
a return paper? 

A. Yes. 

Q. You all three applied at the same time? 

A. Yes. 

Q. WTio testified in your behalf at that time besides the 
three brothers? 

A. My mother and Mah Noon Yune. 

Q. Is this Mah Noon Yune the same person whom you 
have previously testified informed your mother of your 
father’s death? 

A. Yes. 

Q. Wliere are your brothers now? 

A. I don’t know. 

Q. When did you last see them? 
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A. My old brother, he went to China in 1922, in December, 
but I don’t know what date, about the 24 or 25. Then 

17 he come back, he returned to the United States about 
1924, about May 5. 

Q. You say that was your oldest brother? 

A. My old brother, yes. 

Q. Have you seen him? 

A. I never seen him, no. 

Q. Do you have any idea where he went? 

A. I got information about 23 or 24 years ago he is in 
New York or Brooklyn some place. 

Q. Have you ever been to New York? 

A. No. 

Q. How about the younger brother? 

A. The younger brother? 

Q. Have you seen him? 

A. In 1923, in San Francisco. 

Q. While you were in China did you see him? 

A. No, he didn’t go. 

Q. When did you last see Mar Bing Som? 

A. I seen him about 1949 in September, last month. 

Q. Where was this? 

A. In Stockton. 

Q. What was the occasion of your meeting at that time? 
A. He testified as my witness in Stockton. 

Mr. Parker: I want to offer in evidence the deposition 
taken on September 28, 1949, before Robert P. Sulli- 

18 van, a Notary, of Mar Bing Som. 

Mr. O’Donoghue: I have no objection. 

The Court: It will be received. 

(Deposition of Mar Bing Som, taken on September 28, 
1949, before Robert P. Sullivan, Notary, received in evi¬ 
dence.) 

By Mr. Parker: 

Q. Do you know of any other person who knows of your 
birth in San Francisco ? Do you know of anyone else ? 

A. No, not now. 

Q. Hasn’t anyone else ever testified for you in this con¬ 
nection? 
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A. You mean last month? 

Q. No, not last month; any time. 

Mr. 0 ’Donoghue: If the purpose of this examination is 
to lay a foundation for the introduction of the deposition 
I have no objection to it going in. I understand there are 
two more depositions you wish to offer in evidence. 

Mr. Parker: That is correct. 

Mr. 0 ’Donoghue: I say as far as I am concerned it is not 
necessary to lay this groundwork. 

Mr. Parker: I think that is all, your Honor. 

The Court: Mr. 0’Donoghue, you may inquire. 

Did you propose to introduce the other exhibits, Mr. 
Parker? You have two other depositions. 

Mr. Parker: I have other depositions here, your 
19 Honor. 

The Court: Did you wish to do that now, before 
Mr. 0’Donoghue examines? 

Mr. Parker: Well, he hasn’t copies of them; I suppose we 
will introduce these. Do you want me to read anything from 
them? 

The Court: No; in argument you can read whatever you 
like. These depositions are not really exhibits, so I will 
order the Clerk to add them as a part of the proceedings in 
the case. 

Very well, Mr. 0’Donoghue, you may inquire. 

Cross-examination. 

By Mr. 0’Donoghue: 

Q. How old were you at the time of the San Francisco 
earthquake, if you know? 

A. Four years old. 

Q. You say you moved to Oakland, California, after your 
house was destroyed by the earthquake? 

A. Yes. 

Q. How long did you live there? 

A. How long I lived there? 

Q. How long did you live at Oakland? 

A. Oh, about two years. 




32 


Q. Two years? 

A. Yes, over two years. 

Q. When did yon move back to San Francisco? 

20 A. When I moved back? I lived in Jackson by 
Dnpont Street. 

Q. In what year? 

A. 1909. 

Q. How old were you at that time? 

A. I was born in 1902; I was seven years—I was about 
eight. 

Q. You were eight years old in 1909? 

A. No, I was about six. 

Q. Where did you live when you returned to San Fran¬ 
cisco? 

A. Jackson by Dupont Street. 

Q. How long did you live there? 

A. Over two years. 

Q. How long? 

A. Over two years. 

Q. Two years, three years, four years, which was it? 

A. Two years. 

Q. Then where did you move? 

A. Then we moved to Stockton Street. 

Q. What year was that? 

A. 1908. * 

Q. In 1908? 

A. Yes. 

Q. Where did you live on Stockton Street? 

21 A. We lived in a wooden house; I forget the num¬ 
ber. 

The Court: I wonder if we are confused about that. I 
see these depositions were taken at Stockton, California, 
which would indicate it is a municipality and not a street. 

Mr. O’Donoghue: No, your Honor, I believe there is no 
confusion as to that. There is a street in San Francisco 
known as Stockton Street. He is alleged to have lived there. 

Mr. Parker: There is a Stockton, California, and a Stock- 
ton Street in San Francisco, and a Stockton Hotel on 
Stockton Street in San Francisco. 
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By Mr. 0 ’Donoghue: 

• A. 

Q. You moved to Stockton Street in 1908? 

A. Yes. . . . ,. v •* 

Q. Was that before you lived on Jackson Street near 
Dupont Street? 

A. Yes. The first I return to San Francisco we lived 
at Jackson by Dupont but two years and moved to Stock- 
ton Street. 

Q. You moved to Jackson Street in 1909? 

A. No, 1908, then stay over there over two years and 
move to Stockton Street until 1918. 

Q. You moved to Stockton Street in 1908? 

A. 1908. 

Q. Was that before you lived on Jackson Street? 

A. No, Jackson by Dupont and lived there two 
22 years and moved to Stockton Street. 

Q. When was the San Francisco earthquake? 

A. In 1906. 

Q. And you lived in Oakland three years after the earth¬ 
quake? 

A. No, I have stayed there two years. 

Q. Didn’t you just testify you lived there three years? 

A. No, two. 

Q. I am afraid I am confused. Where did you live first, 
Stockton Street or Jackson Street? 

A. When we returned, Jackson Street by Dupont. 

Q. You lived there before you lived on Stockton Street. 
Didn’t you tell me you moved there in 1909? 

A. No, not 1909; it was 1910 we moved over there. 

Q. Where did you live on Stockton Street? 

A. I lived in a wood house. 

Q. And where did you move after that? 

A. Then in 1910 we move out. 

Q. In 1910 you lived in the Stockton Hotel? 

A. No, in 1914. 

Q. Where did you live between 1910 and 1914? 

A. In the wood house next to the Stockton Hotel. 

Q. Do you remember in your testimony given in behalf 
of your son, at the hearing on his application for admission 
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in 1940, you were asked the question how long you 

23 lived at the Stockton Hotel in San Francisco and 
you answered, “I think eight or ten years. ,, Do you 

remember that question and answer! 

A. Yes, I had been at Stockton Street and we lived in 
the wood house four or five years. 

Q. I am asking if you remember answering that ques¬ 
tion. 

A. I don’t know; I don’t remember. 

Q. Do you remember you were asked how old you were 
when you started living there (referring to the Stockton 
Hotel) and you replied six by seven years old? 

A. No, I don’t remember. 

Q. You don’t remember answering that? 

A. No. 

Q. Do you remember the question? 

A. I don’t think so. 

Q. Do you remember the answer? 

A. I forgot 

Q. Do you remember that afterwards testimony was 
introduced to show that the Stockton Hotel was not built 
until 1914. 

Mr. Parker: I object 

The Court: Objection overruled. He is referring to the 
testimony of this witness. 

Mr. Parker: No, I mean the evidence that he says was 
introduced to overcome that, at some time or other. Why 
doesn’t he introduce it here? 

24 Mr. O’Donoghue: Well, if you wish, I will present 
the transcript of the testimony on that point. You 

have requested that I introduce it? I will accordingly 
do so. 

(Thereupon, the following question was read to the wit¬ 
ness: “Do you remember that afterwards testimony was 
introduced to show that the Stockton Hotel was not built 
until 1914.”) 

The Court: Do you remember that? 

A. I remember I moved in Stockton Street and stay over 
there in a wood house for four or five years; I remember that 
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until 1914. I saw the building built and we moved in, in 
the Stockton Hotel. 

By Mr. 0 ’Donoghue: 

Q. Isn’t it a fact you changed your testimony in order 
to coincide with what you later learned to be the facts 
about the building of the Stockton Hotel? 

A. What? ^ „ , 

Mr. 0’Donoghue: Will you read the question? 

(The pending question was read.) 

A. Yes. 

The Court: I doubt whether he knows what his answer 
means. 

Mr. 0’Donoghue: I am afraid he does not, but I don’t 
know what I can do about that, your Honor. 

Mr. Parker: I think we should try to explain 
25 exactly what Mr. O ’Donoghue means by that state¬ 
ment. 

Mr. 0’Donoghue: Well let that question stand and I will 
ask a further question. 

The Court: Yes, you may inquire a little later. 

By Mr. 0’Donoghue: 

Q. Do you remember making your application for a pass¬ 
port in 1922? 

A. Yes. 

Q. You remember giving certain testimony at that time? 

A. Yes. 

Q. Did you testify in Chinese or did you testify in Eng¬ 
lish? 

A. English. 

Q. Did you understand all the questions that were pro¬ 
pounded to you at that time? 

A. Yes. 

Q. And you replied in English? 

A. Yes. 

Q. Do you remember being asked at that time, state the 
name of your parents and give the present whereabouts, 
if living. Do you remember that question? And you re- 
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plied, “Father, Mah Tai Le died four years ago at fish can¬ 
nery at Seattle, Washington.’* 

A. Alaska; he worked for a Seattle company. 

Q. Where did he die? 

26 A. What? 

Q. Where did he die? 

A. In 1918 in Alaska. 

Q. Do you remember testifying in 1922 that he had died 
in Seattle? 

A. No, not in Seattle; he died in Alaska. 

Q. You don’t remember answering that question? 

A. No, I don’t. 

Q. You understood English at that time, did you? 

A. Yes. 

Q. Did you understand English in 1934? 

When you applied for a passport for China did you 
testify in English? 

A. They asked me—I speak English in 1934, but they 
asked me through an interpreter, so that is why I talked 
Chinese. 

The Court: If I understand his answer, he talked in 
Chinese with an interpreter. 

Mr. O’Donoghue: I beg your pardon? 

The Court: I understand the purport of his answer to be 
that he talked in English but he used an interpreter. 

Mr. O’Donoghue: To interpret his English. 

The Court: His Chinese. 

By Mr. O’Donoghue: 

Q. Isn’t it a fact that you were asked questions at 

27 that time to test your knowledge of English and you 
failed to answer the questions? 

A. Beg pardon? 

Q. Isn’t it a fact that in 1934, when you made application 
to go to China, you were asked questions in English which 
you were unable to answer? 

A. Well, I talked through an interpreter; that is why 
I talked Chinese. I talked English, but I had the interpreter 
talk. 
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Q. Did you answer any questions put to you in English? 

A. I forgot. 

Q. Did you understand the questions? 

A. Yes. 

Q. Why didn’t you reply to them? 

A. Oh, I thought it was easier to talk Chinese, or Amer¬ 
ican, no difference. 

Q. In 1940 did you have an interpreter when you testi¬ 
fied? 

A. Yes. 

Q. Did you understand English then? 

A. Yes. 

Q. Then why didn’t you answer the questions in English? 

A. Well, that’s why I thought I could interpret it. I 
speak English. 

Q. Has your knowledge of English gotten worse and 
28 worse through the years? 

A. Well, in the Immigration Office they ask for an 
interpreter; I say yes. 

Q. Did they ask you in 1922 if you wanted an interpreter? 

A. No. 

Q. Do you remember that there was an interpreter there 
in case you needed him? , . 

A. It might been but I never take an interpreter at that 
time. 

Q. Isn’t it a fact that you sent someone else to take the 
examination for you in 1922 who understood English? 

A. In 1922? 

Q. Yes. 

A. What you say? 

Q. Did you send someone else in your place to answer 
the questions in 1922? 

A. No, I never sent nobody but me. 

Q. But you understood English then? 

A. Yes. 

Q. But you didn’t understand it sufficiently in 1934 to 
answer the questions? 

A. I understand, but asked me if I want an interpreter. 

Q. Do you remember that in 1934 they also asked you 
questions in English? 
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29 A. Yes. 

Q. And yon said you didn’t understand English 
and asked for an interpreter? 

A. No; they asked me just to take an interpreter; they 
never asked me. 

Q. Do you remember they asked you fifteen questions in 
English to test your knowledge of English? 

A. No. 

Q. And you didn’t understand them at all? 

A. Sure, I understand. 

Q. Why didn’t you answer the questions? 

A. Well, I took an interpreter to speak- 

Q. Have you got a birth certificate? 

A. No. 

Q. You have requested Mar Bing Som to testify on your 
behalf in this hearing, and his deposition was taken in San 
Francisco, was it not? 

A. Yes. 

Q. Did he testify as to your place of birth in any other 
hearing on your behalf? Did he testify for you in 1922? 

A. No. 

Q. Did he testify for you in 1934? 

A. No. 

Q. Did he testify for your son as to the place of your 
birth when your son made application for admission 
in 1940? 

30 A. No. 

Q. This is the first time he has been called upon to 
testify in your behalf? 

A. Yes. 

Q. Was he always in San Francisco as far as you know? 

A. Yes, he lived in San Francisco. Sometimes he go and 
sometimes come back, and I don’t know where he is. 

Q. As far as you know, you have lived in the United 
States all of your life with the exception of a year and a half 
in 1922 and 1923 j is that correct? 

A. Yes. 

Q. And yet you have not learned to speak English any 
better than you do now? 

A. No, I always speak English. 

Q. Did you ever go to a public school? 
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A. No, private school. 

Q. Do you know any others than Chinese who could testify 
as to your living in San Francisco prior to 1922? 

A. Yes. 

Q. I beg your pardon? 

A. You mean in 1922? 

Q. Before 1922. 

A. Yes. 

Q. Who? 

A. Mar Lune. 

31 Q. Any members of the white race that you know 
of who could testify as to your having lived there 
before 1922? 

A. I can’t hear you. 

Mr. O’Donoghue: I will withdraw the question. 

By Mr. O’Donoghue: 

Q. Do you know if your mother is still living? 

A. I don’t know. 

Mr. O’Donoghue: That is all. 

The Court: Is there anything else, Mr. Parker, of this 
witness? 

Mr. Parker: Yes. 

Redirect examination. 

By Mr. Parker: 

Q. You testified on direct examination that you were in 
San Francisco at the time of the earthquake and then 
moved from there to Oakland, where you remained for two 
years, and you then returned to San Francisco and lived 
at Dupont near Jackson for two or three years, I believe 
it was, and then moved to Stockton Street where you lived 
in a wooden house for several years, and then moved into 
the Stockton Hotel. 

You were asked by Mr. O’Donoghue if you hadn’t 
changed this testimony with respect to when you moved 
into the Stockton Hotel in order to make it fit with what 
you had since learned with regard to when the Stockton 
Hotel was built. 



40 


You answered yes, that you have changed the testi- 

32 mony for that reason. Is it a fact that you lived 
in a wood house on Stockton Street for about what, 

how many years? 

Mr. 0 ’Donoghue: I object to this form of question, your 
Honor. 

The Court: It will be permitted. 

A. About five years. 

By Mr. Parker: 

Q. When did you move into the Stockton Hotel? 

A. As soon as they built it, in 1914, when they finish 
building it we moved in. 

Q. Did you see it built? 

A. Yes. 

Q. Did you stand around and watch them build it? 

A. I was in school and I come hack and I see the build¬ 
ing. 

Q. And after you moved into the Stockton Hotel what 
happened to the wood house that you had been living in ? 

A. They tore it down. 

Q. With respect to your knowledge of English, you say 
that you understood English in 1922 and testified in English 
at that time; is that correct? 

A. Yes. 

Q. You have also indicated that in 1934 you used or had 
an interpreter when you testified? 

A. Yes. 

33 Q. And you say that they asked you to use an in¬ 
terpreter? 

A. Yes. 

Q. Well, did you tell them that you preferred to use an 
interpreter? 

A. They asked me. 

Q. And was this also true in 1940 when your boy came? 
You testified in Chinese, too? 

A. Yes, they asked me did you need an interpreter and 
I said yes. 

Q. You used an interpreter? 
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A. Yes. 

Q. How long have you known this Mr. Robert M. Warren, 
whose deposition was taken in this case, at Stockton, Cali¬ 
fornia? ~ ■ v; 

A. I know Mr. Warren since 1928. 

Q. And how did you happen to know him at that time? 

Mr. O’Donoghue: I object to this. It is improper re¬ 
direct, your Honor. 

I have already conceded that these depositions may be 
introduced; I don’t see the purpose of this. 

The Court: I will permit the examination. If you wish to 
examine further, you may. 

A. At that time, in 1928? 

By Mr. Parker: 

34 Q. Yes. 

A. I ran a restaurant in Stockton, California. 

Q. Well, how did you meet Mr. Warren? 

A. Then he had a grocery store next to me and I would 
buy groceries from him and I met him. 

Q. That was in 1928 that you bought groceries from Mr. 
Warren? 

A. Yes. 

Q. Did you speak at that time to him in English? 

A. Yes. 

Q. And did he speak English to you? 

A. Yes. 

Q. Did you understand him? 

A. Sure I understand him. 

Q. And he appeared to understand you? 

A. Yes. 

Q. Did you purchase groceries from him almost every 
day? • rrs 

A. Yes, almost every day. 

Q. How long were you in Stockton? 

A. Since 1928 I have been in Stockton; in 1940 I went 
down to Manteca, California. 

Q. And when did you return to Stockton? 

A. 1942, about twelve years. r*:q ; . 
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Q. Did Mr. Warren furnish groceries for you while 

35 you were in Manteca! 

A. Yes. 

Q. How often? 

A. Oh, he would bring them down every week up until 
1942; he would bring them every week down there, about 
four times a month. 

Q. Since you returned to Stockton have you renewed your 
activities in running a restaurant? 

A. Yes. 

Q. And does he still furnish the supplies you purchase 
from him? 

A. Yes. 

Q. How long have you known Mr. Grider? 

A. Since 1928. 

Q. What is Mr. Grider’s occupation? 

A. He is an electrician; he fixes lines. 

Q. How did you happen to meet him in 1928? 

A. In 1928 we started a place at 15 South Center; he 
come out and put out the lines for us, and sometimes some¬ 
thing along the street was wrong and we call on him. 

Q. Did he do some of this electrical work for you in 1928? 

A. Yes. 

Q. And have you since, from time to time, whenever neces¬ 
sary, called on him to do other work of that kind? 

36 A. Yes. 

Q. And you still do? 

A. Yes. 

Mr. Parker: Your Honor, I have gotten, I think, some¬ 
thing out of him on this very flagrant error, or something, 
with respect to his answer to Mr. O’Donoghue’s question 
there, but I don’t think he has actually changed the answer, 
although he has by his repeated statements as to living in 
this house. 

The Court: I suppose you have done the best you could 
with him on that, haven’t you? 

Mr. Parker: I think that is just because he doesn’t under¬ 
stand the question. I would like to have the record so show. 
I think your Honor was impressed that way with it at the 
time and so expressed himself. 
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The Court: Well, if I did, there is no reason why I should 
express myself again. ■ - . 

By Mr. Parker: 

Q. Did you change your testimony from that you previ¬ 
ously offered as to when you first went to the Stockton 
Hotel to live because of facts you have later found that 
the Stockton Hotel was not built until 1914, whereas you 
had previously testified that you had been living in the 
Stockton Hotel for several years? 

Mr. O’Donoghue: I object to that because he has already 
answered that question. 

37 The Court: Well, let him answer it again. What 
is your answer? Do you know the question? 

The Witness: Yes. 

By Mr. Parker: 

Q. Do you know what I asked you? 

A. Yes. 

Q. Did you change your testimony because you found out 
when the Stockton Hotel was built? Did you change your 
testimony over what you have previously testified to in im¬ 
migration records? That is what they are asking. 

A. Well, I moved from Stockton Street—I lived in a 
wood house there about four or five years and I moved in 
the Stockton Hotel in Stockton Street until 1918 and then 
I go and I stay over at Stockton Hotel in Stockton Street 
about four years. 

Q. I know that is what you have testified to, but then you 
say you changed your testimony because—that is your own 
testimony, you have changed from that because you have 
found out that the Stockton Hotel was not built when you 
previously said you lived in it. „ 

A. First time I moved to Stockton Street but I didn’t 
move in the Stockton Hotel. I stay in a wood house in 
Stockton Street. 

The Court: I think you will have to abandon further 
efforts. 

38 Mr. Parker: I am afraid so, your Honor. I would 
like to have that photostat. (Photostat handed to 

counsel) 
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I would like to have this introduced as an exhibit. 

The Court: They haven’t been identified. 

Mr. 0’Donoghue: Why don’t you identify it first, and 
then if you wish to offer it I can object at that time. 

By Mr. Parker: 

Q. I will show you that, and you can tell me what that 
refers to? 

A. This is my father’s certificate and that is his picture. 
My father’s name was Mah Tai Le. 

Q. And that is your father’s paper? 

A. Yes; that is my father’s certificate. 

Q. Issued by the Government of the United States? 

A. Yes. 

Mr. 0’Donoghue: I object to this as being irrelevant to 
the issue in this case. 

The Court: I don’t understand the relevancy. 

Mr. Parker: My purpose, your Honor, in introducing it 
was merely to show that this is really a photostat, the 
original on that having been turned in. 

The Court: I don’t understand the objection is on that 
ground, however. 

Mr. 0’Donoghue: Oh, no. 

The Court: It is not on the ground that it is a 
39 photostat? 

Mr. 0’Donoghue: No, it is as to its relevancy. 

The Court: I understood that was on the ground of 
relevancy. 

Mr. Parker: I merely want to introduce it because it is 
in this man’s possession and it does show contact with the 
man or he wouldn’t have it, who he says was his father, and 
whom he says died in 1918. 

The Court: Objection sustained. 

Mr. Parker: That is alL 

Mr. 0’Donoghue: I have no questions. 

The Court: You may step down. 

(Witness excused.) 

The Court: Do you have other witnesses, Mr. Parker? 

Mr. Parker: Thatis the only witness. 
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The Court: You may call attention to pertinent parts of 
these depositions, if you will. I think you can avoid read¬ 
ing, perhaps, and if you don’t agree with the summary as 
stated by Mr. Parker we will refer to the deposition.. 

Mr. Parker: If the Court please, the evidence here shows 
that this man Mah Wing Chuck- 

Mr. O’Donoghue: I don’t believe that Mr. Parker under¬ 
stands your request. 

The Court: I thought you were going to summarize what 
you think is helpful to your case in these depositions. 
40 Mr. Parker: Oh, I see. 

The Court: And then after that we will resort to 


argument. 

Mr. Parker: I thought you meant to cover it in the argu¬ 
ment. 

The Court: Well, it could be done that way. 

Mr. Parker: These depositions were taken, of course, for 
two purposes: the first one introduced is Mar Bing Som—— 

The Court: By the way, you say you have no other wit¬ 
nesses ; I haven’t seen the plaintiff. Where is he? 

Mr. Parker: I thought I had explained to the Court that 
he is not here merely because the only issue in the case is 
whether his father was born in the United States. It is 
conceded that he is the son of this man. 

The Court: I understand that, but our rules require that 
in the caption you advise the Court as to the plaintiff’s 
residence, and you have not done that in this case, and I 
have not been enlightened as to where he is, and I would 
like to know. 


Mr. Parker: He is in Stockton, California, running the 
restaurant and lives with his father, but because of the 
expense involved in bringing him here, because he couldn’t 

testify to anything at issue- 

The Court: All right. 

Mr. Parker: Mar Bing Som, as shown in here, is 
41 an old Chinese, now about 83 years of age, and he 
claims and testifies to that effect, that he has known 
Mah Wing Chuck and the other two brothers ever since 


they were children, or knew them as they were children and 
has known Mah Wing Chuck ever since, having seen him at 
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least within the period of three years, never missing more 
than three years in seeing him. 

He has shown by his testimony that he was in position to 
know them and to know the parents of these children, and 
that he lived there in the same locality at the time when 
they were born, approximately. He, I think, has made an 
excellent witness in that respect. 

The Court: That is a summary of his testimony? 

Mr. Parker: That is the summary of it. I think it should 
be read, however, in its entirety by the Court, if that is the 
way things are done. 

The Court: If you wish to read it I will hear it, of course. 
Can someone assist Mr. Parker? 

Mr. O’Donoghue: I will be glad to. 

The Court: Mr. O’Donoghue, will you assist in reading? 

Mr. O’Donoghue: Yes, your Honor, I will be very glad to. 

The Court: All right, Mr. Parker, you read the questions 
and let Mr. O’Donoghue read the answers. 

(Thereupon, the deposition of Mar Bing Som was read to 
the Court, at the conclusion of which the Court took an 
adjournment until October 26,1949, at 10:00 o’clock a. m.) 


42 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3308-47 

Mah Ying Og, Plaintiff, 

vs. 

The Attorney General of the United States, in the Person 
of Tom C. Clark, presently The Attorney General of the 
United States, Defendant 

Washington, D. C., 

October 26, 1949. 

The above-entitled action came on for further hearing on 
the merits before the Hon. F. Dickinson Letts, United States 
District Court Judge, at 10:00 o’clock a. m., pursuant to 
adjournment. 
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Warner H. Parker, Esq., and Charles E. Booth, Esq., on 
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44 Proceedings 

The Clerk: Og versus the Attorney General. 

The Court: I believe you have a couple more depositions. 

Mr. Parker: That is right. With respect to the deposition 
of Mr. Robert M. Warren, in summing it up- 

The Court: If we are going to read it, it won’t be neces¬ 
sary to sum it up. 

Mr. Parker: I don’t think we will read it, your Honor. 
I think Mr. O’Donoghue will agree with the statement that 
it was taken in the first place for the purpose of showing 
that Mah Wing Chuck has spoken and understood English 
to such an extent that this Mr. Warren has been able to 
transact business with him ever since 1930, or thereabouts. 
He says he has known him for sixteen years and that is 
approximating it, and then the affidavit which was read into 
the deposition, this affidavit having been made in Novem¬ 
ber, 1946, at which time Mr. Warren said that he had known 
him for sixteen years, so that would take it back to 1930. 

That is the sole purpose of the deposition, of course, was 
to establish Mah Wing Chuck’s ability to transact business 
in the English language with business associates. 

The same is true of Mr. Grider’s deposition, who testifies 
that he has known him since around 1928, and that he has 
always been able to speak some English as far as he knows 
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at the very outset of the time he knew him; that he 

45 conversed with him in the English language. 

That is all I have to say about the deposition. 

The Court: Mr. O’Donoghue, does that fairly summarize 
the testimony of these two deponents? 

Mr. O’Donoghue: Yes, Your Honor. 

The Court: That being so, the reading of the depositions 
is waived. 

Do you have other evidence? 

Mr. Parker: No, Your Honor, that is all the evidence we 
have. 

The Court: Mr. O’Donoghue, you may proceed. 

Mr. O’Donoghue: If Your Honor please, at this time I 
wish to make a motion for judgment. I have referred 
Your Honor to the case of Lapides vs. Clark, decided by 
our Court of Appeals on May 23, 1949. 

If Your Honor has read the case you may not have seen 
what I meant by saying that it isn’t in point because it re¬ 
quires reference to other cases to demonstrate that. 

The plaintiff here was a petitioner for habeas corpus 
after he was refused admission to this country. He asked 
that he be discharged from custody on the ground that he 
was a citizen of the United States, his father having been 
born in the United States, although he himself was born in 
China. A hearing was had on that petition for habeas 
corpus and the petition was denied. An appeal was 

46 taken to the Ninth Circuit Court of Appeals and the 
lower court was affirmed in the case of Mah Wing Og 

vs. Wixon, which was decided by the Ninth Circuit Court of 
Appeals on January 9, 1942, reported in 124 Fed. 2d 1015. 

There the problem was and the questions involved were 
exactly the same as here: The question whether the father, 
Mah Wing Chuck, was bora in this country, and the court 
among other things points out that the father applied for 
a passport in 1922, obtained a citizen’s return certificate 
to the effect that he was born in this country, and was later 
readmitted to the United States. 

“It appears, however, that the father, contemplating 
another trip to China, in March, 1934, again sought 
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a citizen’s retnm certificate which was denied him 
on the ground that he had not shown his American 
birth. His testimony on the second application was in 
pertinent matters contradictory to that on his first 
application. 

“On the first, the record showed, he testified freely 
in the English language in response to questions in 
English, and this ability to speak English was one of 
the inducements in recognizing his citizenship. On the 
second hearing he was unable to understand simple 
pertinent questions in the English language. He 

47 stated that in the first hearing he had testified 
entirely through an interpreter. On the denial 

of the second citizen’s return certificate, the father 
initiated an appeal. A copy of the record was issued 
to his attorney and the appeal was abandoned. 

“Assuming it was the same person at each hearing, 
the record must have been falsified at the first. Since 
ability to speak and understand English was in part 
the reason relied upon for issuing the certificate, its 
prima facie value is impaired if not negatived. It is 
a matter of indifference whether the record in the first 
hearing was the result of fraud or mere error. As 
error it improperly aided in securing the return cer¬ 
tificate relied upon. 

“There was also in the father’s second hearing evi¬ 
dence contradicting his testimony as to his claimed 
place of residence in San Francisco. He claimed to 
have resided in a certain building from 1906 until 
1908, but it was testified that the building was not con¬ 
structed until 1914. The father’s alleged mother also 
testified to living in this building for several years 
prior to the time it was constructed. It was for the 
Board to resolve these differences, and its decision that 
appellant had not maintained his burden of proof 

48 as to his father’s citizenship should be sus¬ 
tained.” 

And, therefore, affirmed. 

Those very issues have been tried before and have been 
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determined by a Circuit Court of Appeals and they should 
be considered conclusive here. 

Our Court of Appeals has indicated that although perhaps 
it might be said to be dictum in this Lapides case, again it 
was a question to establish the citizenship of Mr. Lapides, 
but before that he had been refused admission to this coun¬ 
try and had sought habeas corpus and that he had been de¬ 
nied, and he had appealed to the Second Circuit Court of 
Appeals, and the Court, speaking through Judge Proctor, 
said, referring to the decision by the Second Circuit Court 
of Appeals in affirming the denial of his petition for habeas 
corpus: 

“In the foregoing case, and in this, there is a virtual 
identity of parties and allowable issues. The purpose 
of each was to secure a determination that appellant is 
a citizen, to the end that he might obtain relief from his 
present detention and be allowed to enter the country 
as a citizen. Obviously, he could have attacked the 
constitutionality of the Act in the habeas corpus pro¬ 
ceedings. Had he done so, and prevailed, that would 
have proven a simple and speedy method of accomplish¬ 
ing his objectives. Evidently sensing that res 
49 judicata might apply, he cites here Collins vs. 

Loisel, 262 U. S. 426, and Wong Doo vs. United 
States, 265 U. S. 239, as authority for the proposi¬ 
tion that the doctrine does not apply as to habeas corpus 
cases, overlooking the fact that the present action is 
for a declaratory judgment. We wonder what justifica¬ 
tion there can be for this additional and needless litiga¬ 
tion with all its trouble, expense and delay, which the 
law so much abhors. (And cites cases to that effect.) 
In view of the granting of the motion to dismiss the 
complaint, the respondents did not answer. That 
probably accounts for the fact that the habeas corpus 
case was not treated in bar of the present action. Yet 
evidence of that case is in the complaint itself. How¬ 
ever, in view of the peculiar situation, we do not pass 
upon the question. Yet, we do think, under the cir¬ 
cumstances, that great weight should be given the con¬ 
clusion of the Court in the New York case. This we 
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readily do, as our own conclusion is entirely in accord 
that appellant is not a citizen of the United States/ ’ 

That, you see, indicates that our Court of Appeals thinks 
when he has had his day in court by way of habeas corpus 
that he should not be allowed this second attempt to prove 
exactly the same thing in this citizenship case. 

50 As I said, the motion for summary judgment was 
made in this case but it was decided by Judge Holt¬ 
zoff before this decision of the Court of Appeals. 

Furthermore, Judge Holtzoff, in his decision in Mah Ying 
Og vs. Clark, decided November 22,1948, reported in 81 Fed. 
2d 696, was under a mistaken impression as to the facts, 
but he stated there: 

“This controversy arose by reason of the fact that 
the plaintiff sought to re-enter the United States from 
abroad but was excluded by the Immigration and Na¬ 
turalization Service as an alien. He claims that he was 
born in the United States and, therefore, is a natural- 
born citizen of the United States/ ’ 

Of course he in fact makes no such claim, and therefore 
there were reasons why Judge Holtzoff thought there should 
be a trial when a person had actually made a claim to having 
been born in the United States and had left the country and 
was simply seeking to re-enter. 

Perhaps if he had not been under that misapprehension 
he might have decided differently, but in any event that 
case was decided before the decision of our Court of Ap¬ 
peals, in the case of Lapides vs. Clark. That decision 
has support in a case in the Second Circuit under the same 
circumstances where a person sought habeas corpus, 

51 was unsuccessful, and then brought an action under 
the Nationality Act of 1940 to establish his citizen¬ 
ship. In the case of United States vs. Clark, which was de¬ 
cided by Judge Leibell, in the Southern District of New 
York, 82 Fed. Supp. 412, at 415, Judge Leibell said: 

“I believe that I am bound by the holding of the 
majority of the Circuit Court of Appeals in the case at 
bar,’ 7 
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in which they denied him habeas corpus. He said that if 
the Circuit Court of Appeals had not so held he might be 
inclined to rule otherwise, but he said he was bound by it, 
and therefore granted a motion to dismiss the complaint. 

In view of that, Your Honor, it seems to me that the 
defendant here is entitled to judgment. I won’t then argue 
my belief that his failure to establish, even at this hearing, 
the facts necessary to carry the burden of proof. How¬ 
ever, if Your Honor determines not to decide the question 
on this basis alone, then I ask leave to argue the question to 
sustain the proof here. 

Mr. Parker: If Your Honor please, in the first place this 
matter, as Mr. O ’Donoghue has pointed out, has really been 
decided in this particular case and it has been decided that 
the person had a right to file a complaint for declaratory 
judgment even though the case had been in the upper 
52 court on habeas corpus. 

The Court: Where has that been decided? 

Mr. Parker: That was in San Francisco, the Court of 
Appeals for the Ninth Circuit, in June, 1942; that is the 
habeas corpus case. Judge Holtzoff decided the question 
that Mr. 0’Donoghue is raising. 

The Court: Oh, you mean you are relying on Judge 
Holtzoff’s decision? 

Mr. Parker: Yes. 

The Court: I thought you meant some other court. 

Mr. Parker: No. Judge Holtzoff decided this very ques¬ 
tion in this case. 

Now, Mr. 0’Donoghue points to this Lapides case and he 
says that indicates that the Court of Appeals thinks this, 
that, and the other, but it doesn’t; it is dictum and it cer¬ 
tainly is not a decision on that point, and for that reason I 
think the decision of Judge Holtzoff must stand. 

With respect to the habeas corpus case, the question in 
habeas corpus is not the same as it is here at all. 

In a habeas corpus proceeding the record is the only 
thing the Court can consider. There is no testimony taken, 
nothing is done; they take the immigration records in before 
the Court- 

The Court: In a habeas corpus case? 


53 


Mr. Parker: In a habeas corpus case, under the im- 

53 migration law. 

The Court: Why couldn’t they introduce any kind 
of pertinent evidence? 

Mr. Parker: No. 

The Court: They could, of course. 

Mr. Parker: It is for the reason that the courts have 
generally held- 

The Court: You mean they didn’t do it? 

Mr. Parker: No, I say they couldn’t do it. 

The Court: Now, why? 

Mr. Parker: Because the courts have always held, Your 
Honor, that the decision of the administrative authorities 
could only be overturned if it was found to be arbitrary and 
capricious and unfair, and so forth and so on, and if there 
was any evidence on which the Government might rely the 
courts could not interfere. That is the difference between 
such a proceeding and a proceeding under this section, 
declaratory judgment, where the person has a right to 
come before the Court and produce his evidence de novo. 

I think that is all I have to say on the subject. 

The Court: I think we are bound by the decision in the 
habeas corpus case. The motion will be sustained. 

(Thereupon, at 10:30 o’clock a. m., the hearing was con¬ 
cluded.) 
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55 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3308-47 

Filed Aug. 14,1947. Charles E. Stewart, Clerk 

Matt Ying Og, % Warner H. Parker, Attorney, 929 Union 
Trust Building, Washington 5, D. C., Plaintiff, 

v. 

The Attorney General of the United States, In the person 
of Tom C. Clark, Presently The Attorney General of the 
United States, U. S. Department of Justice, Washington, 
D. C., Defendant 

Bill for Declaratory Judgment to Establish Citizenship 

The plaintiff, Mah Ying Og, respectfully shows to the 
Court as follows: 

That he is a citizen and national of the United States 
and brings this action in his own right; 

That the defendant is the Attorney General of the United 
States and is named herein in his official capacity as such; 

That plaintiff is a citizen and national of the United 
States, being the foreign-born, legitimate blood son of Mali 
Wing Chuck, a native-born citizen of the United States; 
that plaintiff was born in the Ching On Village, Toy San 
District, China, on or about January 30, 1925, his father 
being the aforesaid Mah Wing Chuck, a native-born citizen 
of the United States, and his mother being by name Wong 
Shee, a native and subject of the Republic of China; 

That plaintiff lived in China with his mother and other 
members of the family in the Ching On Village until about 
May, 1940, when, at the age of fifteen years, he departed 
from said village for the United States of America, to join 
his said father, Mah Wing Chuck, and thereafter to reside 
in the United States and take full advantage of the rights 
and privileges of United States citizenship and likewise to 
perform his duties as a citizen; 
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56 That plaintiff arrived at the Port of San Francisco, 
California, on May 30,1940, and sought admission to 

the United States as a citizen and national thereof; 

The plaintiff and his father, Mah Wing Chuck, submitted 
to the United States Immigration Authorities at San Fran¬ 
cisco, California, proof of their relationship to each other, 
such relationship being that of father and son, and evidence 
of their United States citizenship and nationality, said evi¬ 
dence having been submitted to and received by an Immi¬ 
gration Board of Special Inquiry, said Board of Special 
Inquiry acting under and by authority of the Attorney Gen¬ 
eral of the United States; 

That the action of the said Board of Special Inquiry was 
to deny plaintiff admission to the United States, on the 
grounds, First, that his father, Mah Wing Chuck, is not a 
citizen and national of the United States, and, Second, that 
plaintiff had not established by the evidence that he is in 
fact a son of said Mah Wing Chuck; 

That, as a result of the action of the said Board of Special 
Inquiry, plaintiff’s United States citizenship and nationality 
having been denied, he was, by the said Board of Special 
Inquiry, debarred and excluded from admission to the 
United States and ordered deported to the country whence 
he came; 

That plaintiff, as he had a right to do, appealed from the 
action of and decision of the Board of Special Inquiry at 
San Francisco, California, to the Attorney General of the 
United States at Washington, District of Columbia; that, 
on November 27, 1940, the Attorney General of the United 
States, in dismissing plaintiff’s appeal conceded plaintiff’s 
sonship to his claimed father, Mah Wing Chuck, but con¬ 
curred in the finding of the Board of Special Inquiry cover¬ 
ing the United States birth, nativity, citizenship and na¬ 
tionality of Mah Wing Chuck, and ordered plaintiff de¬ 
barred from the United States and deported to the country 
whence he came; 

That, on account of the prevailing conditions existing at 
the time of the dismissal of plaintiff’s appeal by the 

57 Attorney General of the United States, plaintiff was 
released from custody of the Immigration authorities 
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of the United States, under a bond exacted by the Attorney 
General of the United States, pending the time when, con¬ 
ditions again being normal, his deportation to the country 
whence he came could be undertaken and effected and execu¬ 
tion of the excluding order carried out: that plaintiff’s bond- 
man was called upon to surrender plaintiff under said bond, 
and plaintiff was surrendered on September 16, 1946; that 
he was scheduled for immediate deportation to the country 
whence he came, but, a further stay of execution of the 
order of the Attorney General was granted, First, in order 
to permit the filing in this Court of a Bill for Declaratory 
Judgment to Establish Citizenship, and Second, later 
in order to afford opportunity for introduction of new 
evidence before the Board of Special Inquiry at San 
Francisco, California; that in accordance with the order of 
reopening further hearings were had before the Board of 
Special Inquiry at San Francisco at the conclusion of which 
the said Board of Special Inquiry again ordered the plain¬ 
tiff debarred from the United States and deported to the 
country whence he came; that plaintiff, as he had a right to 
do, appealed to the Attorney General from the order and 
decision of the said Board of Special Inquiry; that under 
date of August 7, 1947 plaintiff’s appeal to the Attorney 
General of the United States was dismissed and plaintiff is 
therefore again threatened with immediate deportation to 
the country whence he came. 

That the Attorney General of the United States, by his 
action and decision ordering plaintiff debarred and excluded 
from the United States and deported therefrom to the 
country whence he came, has denied to plaintiff a right and 
privilege as a citizen and national of the United States; 

That plaintiff, having been denied by the Attorney Gen¬ 
eral of the United States, who is the head of the Department 
of Justice of the United States, his right to enter and reside 
in the United States permanently as a citizen and national 
thereof, and being eager to present to this Court evidence 
of his United States citizenship and of the United States 
citizenship of his father, Mah Wing Chuck, and of the 
United States nationality of plaintiff and his said father, 
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and being without remedy, save in this Court, does 

58 now bring this bill of complaint, under Section 503 of 
the Nationality Act of 1940 (54 Stat. 1171-1172; 

8 U.S.C., 903) and prays as follows:— 

(1) That this Court cause its subpoena to issue to the de¬ 
fendant herein, requiring him to appear on a day certain and 
answer the exigencies of this bill; 

(2) That this Court hear the evidence of plaintiff and his 
father, Mah Wing Chuck; that the Court thereafter pass 
a formal decree declaring plaintiff to be a national of the 
United States, and, 

(3) For such other and further relief as the exigencies 
of the cause may require and to the Court may seem meet 
and proper. 

59 Answer 

Filed Oct. 15, 1947. Harry M. Hull, Clerk 

First Defense 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

Second Defense 

1. The defendant denies the allegations of the first para¬ 
graph of the complaint. 

2. The defendant admits the allegations of the second 
paragraph of the complaint. 

3. Answering paragraph three of the complaint the de¬ 
fendant denies that the plaintiff is a citizen and national 
of the United States. He admits that the plaintiff is the 
foreign born, legitimate blood son of Mah Wing Chuck, 
denies that the said Mah Wing Chuck is a native born citi¬ 
zen of the United States; this defendant lacks knowledge or 
information sufficient to form a belief as to the allegations 
as to the birth of the plaintiff, lacks knowledge or informa¬ 
tion sufficient to form a belief as to the identity of the mother 
of the plaintiff. All other allegations of paragraph 3, not 
herein specifically admitted, are denied. 





58 


4. This defendant lacks knowledge or information suf¬ 

ficient to form a belief as to such allegations of para- 

60 graph four of the complaint that he is required to 
answer. 

5. This defendant admits the allegations of the fifth para¬ 
graph. 

6. This defendant admits all the allegations of paragraph 
6 except that he denies the legal effect of such evidence as 
was submitted. 

7. This defendant admits all the allegations of the seventh 
paragraph of the complaint except he denies that the Board 
of Inquiry denied the plaintiff admission to the United States 
on the ground that the plaintiff had not established by the 
evidence that he is in fact a son of Mah Wing Chuck. 

8. This defendant admits the allegations of paragraph 
eight. 

9. This defendant admits the allegations of paragraph 
nine. 

10. This defendant admits the allegations of paragraph 
ten. 

11. This defendant denies such allegations of paragraph 
eleven as he is required to answer. 

12. This defendant states that he is not required to answer 
the allegations of paragraph 12. 

13. This defendant denies all the allegations of the com¬ 
plaint not herein specifically admitted. 

Wherefore, the premises considered the defendant prays 
as follows: 

1. That the complaint be dismissed. 

2. And for such other and further relief as to the Court 
may seem just and proper. 

61 Defendant’s Motion for Summary Judgment 

Filed Oct. 26, 1948. Harry M. Hull, Clerk 

Comes now the defendant in the above entitled case, by 
George Morris Fay, United States Attorney, and moves 
that the court enter summary judgment in his favor and 
against the plaintiff on the grounds that the pleadings on file 
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together with the affidavit of Albert E. Reitzel, and the Im¬ 
migration files on Mah Wing Chuck, No. 12017-48136, and 
of Mah Ying Og, No. 56040-766, being Exhibits A and B, 
show that there is no genuine issue as to any material fact 
and that the defendant is entitled to judgment as a matter 
of law. 

62 Order Denying Motion for Summary Judgment 

Filed Nov. 24, 1948. Harry M. Hull, Clerk 

Defendant herein having duly moved for Summary Judg¬ 
ment and dismissal of the complaint herein and said Motion 
having duly come on to be heard in the Pre-trial Part of this 
Court on the 22nd. day of November 1948, now after hearing 
argument of counsel for the parties herein and due delibera¬ 
tion having been had, it is, by the Court, 

Ordered that the Motion for Summary Judgment of the 
Defendant herein be and the same is hereby denied. 

November 24,1948. 

Alexander Holtzoff, 

District Judge. 

63 Order 

Filed Oct. 31, 1949. Harry M. Hull, Clerk 

This case, having come on for trial, plaintiff having ad¬ 
duced evidence, defendant having made a motion of judg¬ 
ment at the conclusion of the plaintiff’s case, and it appear¬ 
ing to the Court that it is bound by the judgment herein¬ 
before rendered in plaintiff’s petition for habeas corpus, 
it is by the Court this 31st day of October, 1949, 

Ordered that the motion for judgment be, and the same 
is hereby, granted for defendant, and the complaint is hereby 
dismissed with prejudice. 

F. Dickinson Letts, 

Judge. 


Note: This appendix does not include depositions of Mar Bing Som, 
Robert M. Warren and Grover A. Grider, all offered in evidence on behalf 
of appellant, however, they are a part of the record certified up to this 
Court 
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No. 10,543 


QUESTION PRESENTED 

In the opinion of appellee the question presented: 

1. Does Section 17 of the Immigration Act of 1924 making 
the decision of a Board of Special Inquiry on exclusion of 
an alien final apply to action brought under Section 503 of 
the Nationality Act of 1940 to declare appellant a citizen 
where appellant was born in China of a parent who claims 
to be a native born American? 


(i) 
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counterstatement of the case 
Appellant arrived at San Francisco on May 30,1940, and 
represented to the Immigration and Naturalization Service 
that he was sixteen years old, of the Chinese race, a native 
of China, that he had resided in that country since birth, 
and that he was applying for admission to the United States 
as a son of a native of the United States, one Mah Wing 
Chuck (R. 69). If he is the son of a native of the United 
States, appellant is a citizen of the United States. 1 After 
due hearing, the appellant, on August 8, 1940, was denied 
admission to the United States by a board of special inquiry 
on the grounds: 

“ (a) That he is an alien of the Chinese race, not in 
possession of a Section Six Certificate or any other 
document required under the Chinese exclusion laws; 


1 Sec. 1933 R. S. 


(1) 
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(b) That he is an alien ineligible to citizenship who 
is not excepted under any provision of section 13(c) of 
the Immigration Act of 1924; 

(c) And that he has failed to sustain the burden of 
proof as required by section 23 of the Immigration Act 
of 1924.” (R. 81) 

On appeal under section 17 of the Immigration Act of 
1917 2 to the Attorney General from the decision, the board 
of Immigration appeals under authority delegated to it by 
the Attorney General 3 held on November 27,1940, that 1 ‘the 
record evidence constitutes affirmative proof that this alien’s 
alleged father obtained his original recognitions as a native 
citizen through fraud or error, which warrants and requires 
the withholding of such recognition at this time,” and that 
the plaintiff is not entitled to admission under section 1993, 
Revised Statutes. (R. 81) 

Thereafter, the appellant’s petition for writ of habeas 
corpus was denied by the United States District Court for 
the Northern District of California, Southern Division, and 
on appeal that decision was affirmed by the Circuit Court of 
Appeals of the Ninth Circuit on January 9, 1942. 4 (R. 81) 
On January 13, 1942, the appellant was released by the 
Immigration and Naturalization Service under bond guar¬ 
anteeing his appearance “for hearing, or for hearings, or 
for deportation.” (R. 81) 

On November 27, 1946, at the request of the father, the 
case was reopened before a board of special inquiry at 
which the father of appellant and one other witness testified. 
(R. 81, 82) This testimony went to the question of whether 
or not the father was a native born American. The appel¬ 
lant was ordered excluded by the board of special inquiry 
under section 13(a)(1) of the Immigration Act of 1924, 5 as 
an alien immigrant not in possession of an unexpired immi¬ 
gration visa and not exempt from the presentation thereof. 


2 8 U. S. C. 153. 

3 8 C. F. R. 90.2, 90.3. 

4 124 F 2d 1015. 

5 8 U. S. C. 213(a)(1). 



3 


(R. 85) This order must be read along with the third 
ground for exclusion in the original order. The first two 
grounds given in the original order were no longer valid 
as Congress had repealed the Chinese Exclusion Laws.® 
Section 28 of the Immigration Act of 1924 6 7 declares that 
the term “alien’’ shall include any person not a native born 
or naturalized citizen of the United States. On appeal to 
the Attorney General that decision was affirmed by the Com¬ 
missioner of Immigration and Naturalization on July 11, 
1947, under authority delegated to him by the Attorney 
General under 8 C. F. R. 90.2, 90.3. (R. 85, 86) On August 
7,1947, after the case had been referred to it, the Board of 
Immigration Appeals under authority delegated to it by 
the Attorney General by 8 C. F. R. 90.3 directed that the 
excluding decision of the Board of Special Inquiry be 
affirmed. (R. 86) 

On August 14, 1947, appellant filed in the United States 
District Court for the District of Columbia a Bill for 
Declaratory Judgment to Establish Citizenship under Sec¬ 
tion 503 of the Nationality Act of 1940. 8 On this action 
appellant did not raise the question of whether or not he 
had been afforded a fair hearing. On October 26, 1948. 
appellee filed a Motion for Summary Judgment which wa? 
denied by Judge Alexander Holtzoff in an order filed No¬ 
vember 24,1948. 

The action came on for trial on the merits before Judge 
F. Dickinson Letts on October 25,1949. Evidence was pre¬ 
sented on October 25th and 26th. None of this evidence 
went to the question of whether or not appellant was 
afforded a fair hearing. At the conclusion of appellant’s 
case on October 26,1949, appellee made a motion for judg¬ 
ment on the grounds that the court was bound by the judg¬ 
ment rendered in appellant’s petition for habeas corpus in 
1940 in California. Argument was heard and the motion 
for judgment for appellee was granted. 


6 57 Stat. 600. 

7 8 U. S. C. 224. 

8 8U. S. C. 903. 
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STATUTE INVOLVED 

Section 8-153 of the United States Code provides: 

Boards of special inquiry shall be appointed by either 
the district director of immigration and naturalization 
designated by the Commissioner or by the inspector 
in charge at the various ports of arrival as may be 
necessary for the prompt determination of all cases of 
immigrants detained at such ports under the provisions 
of the law. Each board shall consist of three members, 
who shall be selected from such of the immigrant of¬ 
ficials in the service as the Commissioner of Immigra¬ 
tion and Naturalization, with the approval of the 
Attorney General, shall from time to time designate 
as qualified to serve on such boards. When in the 
opinion of the Attorney General the maintenance of a 
permanent board of special inquiry for service at any 
sea or land border port is not warranted, regularly 
constituted boards may be detailed from other stations 
for temporary service at such port, or, if that be im¬ 
practicable, the Attorney General shall authorize the 
creation of boards of special inquiry by the immigra¬ 
tion and naturalization officials in charge at such ports, 
and shall determine what Government officials or other 
persons shall be eligible for service on such boards. 
Such boards shall have authority to determine whether 
an alien who has been duly held shall be allowed to land 
or shall be deported. All hearings before such boards 
shall be separate and apart from the public, but the 
immigrant may have one friend or relative present 
under such regulations as may be prescribed by the 
Attorney General. Such boards shall keep a complete 
permanent record of their proceedings and of all such 
testimony as may be produced before them; and the 
decisions of any two members of the board shall pre¬ 
vail, but either the alien or any dissenting member of 
the said board may appeal through the district director 
of immigration and naturalization at the port of arrival 
and the Commissioner of Immigration and Naturaliza¬ 
tion to the Attorney General, and the taking of such 
appeal shall operate to stay any action in regard to 
the final disposal of any alien whose case is so appealed 
until the receipt by the district director of immigration 
and naturalization at the port of arrival of such deci¬ 
sion which shall be rendered solely upon the evidence 
adduced before the board of special inquiry. In every 
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case where an alien is excluded from admission into 
the United States, under any law or treaty now existing 
or hereafter made, the decision of a board of special 
inquiry adverse to the admission of such alien shall be 
final, unless reversed on appeal to the Attorney Gen¬ 
eral. The decision of a board of special inquiry shall 
be based upon the certificate of the examining medical 
officer and, except as provided in section 158 of this 
title, shall be final as to the rejection of aliens affected 
with tuberculosis in any form or with a loathsome or 
dangerous contagious disease, or with any mental or 
physical disability which would bring such aliens within 
any of the classes excluded from admission to the 
United States under section 136 of this title. (Feb. 5, 
1917, ch. 29, § 17, 39 Stat. 887; Ex. Ord. No. 6166, § 14, 
June 10, 1933; 1940 Reorg. Plan No. Ill, § 6, eff. June 
30, 1940, 5 F. R. 2108, 54 Stat. 1233; 1940 Reorg. Plan 
No. V, eff. June 14,1940, 5 F. R. 2423, 54 Stat. 1238.) 

Section 8-903 of the United States Code provides: 

If any person who claims a right or privilege as a 
national of the United States is denied such right or 
privilege by any Department or agency, or executive 
official thereof, upon the ground that he is not a national 
of the United States, such person, regardless of whether 
he is within the United States or abroad, may institute 
an action against the head of such department or 
agency in the District Court of the United States for 
the District of Columbia or in the district court of the 
United States for the district in which such person 
claims a permanent residence for a judgment declaring 
him to be a national of the United States. If such per¬ 
son is outside the United States and shall have insti¬ 
tuted such an action in court, he may upon submission 
of a sworn application showing that the claim of na¬ 
tionality presented in such action is made in good faith 
and has a substantial basis, obtain from a diplomatic 
or consular officer of the United States in the foreign 
country in which he is residing a certificate of identity 
stating that his nationality status is pending before the 
court, and may be admitted to the United States with 
such certificate upon the condition that he shall be 
subject to deportation in case it shall be decided by the 
court that he is not a national of the United States. 
Such certificate of identity shall not be denied solely 
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on the ground that such person has lost a status previ¬ 
ously had or acquired as a national of the United 
States; and from any denial of an application for such 
certificate the applicant shall be entitled to an appeal 
to the Secretary of State, who, if he approves the 
denial, shall state in writing the reasons for his deci¬ 
sion. The Secretary of State with approval of the 
Attorney General, shall prescribe rules and regulations 
for the issuance of certificates of identity as above 
provided. (Oct. 14, 1940, ch. 876, title I, subch. V, 
§ 503, 54 Stat. 1171.) 

SUMMARY OP ARGUMENT 

If the decision of a court is correct, that decision will not 
be reversed even though the reason given by the court may 
be erroneous. 

In a case to determine citizenship of an alien seeking 
entrance into this country brought under Section 503 of 
the Nationality Act of 1940, the court may only inquire into 
whether the alien had received a fair hearing before the 
board of special inquiry, as Section 17 of the Immigration 
Act of 1917 makes the decision of the board of special in¬ 
quiry final as to exclusion of an alien. 

ARGUMENT 

I 

District Coart’s Action in Dismissing Case Was Correct Even 
Though Wrong Reason Given for Doing So 

At this point appellee wishes to point out that its motion 
for summary judgment in the District Court was made on 
the grounds that the complaint did not state a cause of action 
(J. A. 57) and that the District Court was bound by the 
action of the United States Court of Appeals for the Ninth 
Circuit in the Habeas Corpus proceeding involving appel¬ 
lant. When the District Court granted appellee’s motion 
for judgment at the conclusion of appellant’s case it did so 
on the belief that it was bound by the judgment rendered in 
appellant’s petition for habeas corpus (J. A. 59). However, 
in view of the fact that appellant’s case before the Board 
of Special Inquiry was reopened after the habeas corpus 
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proceeding and additional testimony taken regarding appel¬ 
lant’s claim that his father -was a native born American, the 
appellee does not believe that the holding in the habeas 
corpus proceeding would be binding upon the District Court. 
However, appellee does feel that the District Court’s action 
was correct because the complaint did not state a cause of 
action, as the only question open to the court was did appel¬ 
lant receive a fair hearing, and his complaint does not allege 
that he did not receive a fair hearing, nor did any of the 
evidence adduced at the trial of the case touch upon this 
question. As this was the only question open to the District 
Court, it, therefore, did not err when it granted judgment 
for appellee. Even though a court may give the wrong 
reasons for its decision, the decision will be affirmed by an 
appellate court if in fact the decision was the correct one. 
Brace v. Ganger Korsimo Const . Co., (C. C. A. 8, 1929), 36 
F. 2d 661, 663, cert, denied 281 TJ. S. 738; Alksue v. United 
States, (C. C. A. 1, 1930), 39 F. 2d 62, 67 cert, denied 281 
TJ. S. 768; Earner v. Sherman Power Const. Co., (C. C. A. 2, 
1931), 54 F. 2d 510, 515; Mass. B. d 7. Co. v. Holman, 
(C. C. A. 9,1933), 62 F. 2d 902, 904. 

n 

Section 503 of the Nationality Act of 1940 Does Not Add to 

the Jurisdiction of the District Courts, Nor Does It Create 

New Substantive Rights 

Appellant argues that section 503 of the Nationality Act 
of 1940 gives him a right to a judicial trial and determine 
tion of his citizenship and nationality (Br. 8). However, 
section 503 of the Nationality Act of 1940 does not add to 
the jurisdiction entertained by the Federal courts or create 
any new substantive right. The Federal courts already had 
jurisdiction under the Declaratory Judgments Act of 1934 9 
to entertain suits brought to determine whether or not a per¬ 
son was a citizen of the United States. Perkins v. Elg, 307 
U. S. 325. It is submitted that section 503 in providing a 
right to sue for a declaratory judgment on the question of 


9 48 Stat. 955. 
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citizenship does not grant any right that could not be exer¬ 
cised under the Declaratory Judgments Act of 1934 and 
that section 503 acts only as an extension permitting suit 
to be brought in the district in which plaintiff claims a per¬ 
manent residence, as well as in the District of Columbia, 
and provides a way for a plaintiff outside the United States 
to be granted a certificate of identity by a diplomatic or 
consular officer on which he can be admitted to the United 
States for the purpose of prosecuting the action. In the 
Utah Fu-el Co. Case, 10 this Court stated that the Declaratory 
Judgments Act of 1934 did not add to the jurisdiction of the 
Federal courts or create any new substantive right, but was 
a procedural statute which added a remedy for use in cases 
of which Federal courts already have jurisdiction. It is 
submitted that the same is true of Section 503 of the Na¬ 
tionality Act of 1940. Therefore, section 503 does not grant 
an additional judicial review unknown before the passage 
of the Nationality Act of 1940. 

Therefore, while the District Court had jurisdiction to 
review or hear the issue of citizenship under section 503 
of the Nationality Act of 1940, the extent of such review or 
hearing is limited by section 17 of the Immigration Act 
of 1917, 11 which declares that “the decision of the board of 
special inquiry adverse to the admission of such alien shall 
be final unless reversed on appeal to the Attorney General.’’ 
Section 17 is a reenactment of a similar provision in the 
Act of February 20, 1907 12 and in the Act of August 18, 
1894. 13 Hence, in Chin Yow v. United States, 208 U. S. 8 
(1908), a habeas corpus proceeding in the case of a person 
who applied to a port of the United States for admission as 
a citizen and was excluded as an alien by the Immigration 
authorities, the Supreme Court said: 

The statutes purport to exclude aliens only. They 
create or recognize, for present purposes, it does not 

10 101 F. 2d 426, 431, aff’d. 306 U. S. 56 without mention of this 
question. 

11 8 U. S. C. 153. 

12 34 Stat. 898, 907. 

13 28 Stat. 372, 390. 
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matter winch, the right of citizens outside of the juris¬ 
diction to return to the United States. * * * The 
decision of the Department is final, but that is on the 
presupposition that the decision was after a hearing 
in good faith, however summary in form. • • • If 
the petitioner was not denied a fair opportunity to pro¬ 
duce the evidence that he desires, or a fair though 
summary hearing, the case can go no further, 

and that 

unless and until it is proved to the satisfaction of the 
judge that a hearing properly so called was denied, the 
merits of the case are not open, and, we may add the 
denial of a hearing cannot be established by proving 
that Ihe decision was wrong. 

Surely section 503 of the Nationality Act cannot be said to 
confer greater authority upon the court to review the deci¬ 
sion of the Department than the authority given to the 
District Court of the United States by Title 28, United 
States Code, Section 561 in habeas corpus proceedings “to 
dispose of the party as law and justice require.” Yet in 
habeas corpus cases the courts have ruled that they are 
bound by the Department’s ruling due to section 17 of the 
Immigration Act. The same should be true of cases arising 
under section 503 of the Nationality Act. 

This is particularly true in view of the theory behind the 
court’s holdings that a denial by the board of special inquiry 
of admission of an alien into this country is final In the 
case of Nishimura Ekin v. United States, 142 U. S. 651, 659 
(1892) the Supreme Court said, 

It is an accepted maxim of international law, that 
every sovereign nation has the power, as inherent in 
sovereignty, and essential to self-preservation, to forbid 
the entrance of foreigners within its dominions, or to 
admit them only in such cases and upon such conditions 
as it may see fit to prescribe. In the United States, 
this power is vested in the national government, to 
which the Constitution has committed the entire control 
of international relations, in peace as well as in war. 

• It belongs to the political department of the govern¬ 
ment, and may be exercised either through treaties 
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made by the President and Senate, or through statutes 
enacted by Congress. 

See also Choe Chan Ping v. United States, 130 U. S. 581 
(1899). And in the case of Fong Yue Ting v. United States, 
149 U. S. 698,711, (1893), the Supreme Court said, 

The right to exclude or to expel all aliens, or any class 
of aliens, absolutely or upon certain conditions, in war 
or in peace, being an inherent and inalienable right of 
every sovereign and its welfare, the question now 
before the court is whether the manner in which Con¬ 
gress has exercised this right in sections 6 and 7 of the 
Act of 1892 is consistent with the Constitution. 

By section 17 of the Immigration Act of 1917 Congress 
delegated its power to exclude aliens to the boards of special 
inquiry and made their findings conclusive subject only to 
appeal to the Attorney General. For similar provisions in 
earlier statutes see § 8, 26 Stat. 1084, 1085 (1891); § 25, 32 
Stat. 1216,1220 (1903); § 26, 34 Stat. 901, 906 (1907). 

The fact that a person seeking entry into this country 
claims to be a citizen has been held by the Supreme Court 
not to exclude him from the operation of the language of the 
statutes making the findings of the board of special inquiry. 
Ng Fung Ho v. White, 259 U. S. 276, 282 (1922); United 
States v. Ju Toy, 198 U. S. 253 (1905); Tang Tun v. Edsell, 
223 U. S. 673 (1912); Lum Sha Youv. United States, 82 F. 2d 
83 (1936); Sullivan ex rel. Jee Gim Bew v. Tillinghast, 28 
F. 2d 612 (1928), certiorari denied 278 U. S. 659 (1929); 
Johnson v. Koch Shing, 3 F. 2d 889 (1925), certiorari denied 
269 TJ. S. 558. 

Thus we see that for years Congress has delegated its 
authority to these boards of special inquiry and has seen fit 
to make their decisions final, and in a long line of cases the 
courts have recognized this authority and have held that 
the decisions of the board of special inquiries are final unless 
the alien shows that he was not afforded a fair hearing. 
Chin Yow v. United States, swpra; White v. Gregory, 217 
F. 768 (C. C. A. 9, 1914). See also cases cited, in note 82 
to § 153, Title 8 TJ. S. C. A. Therefore, in the face of 
explicit language in section 17 of the Immigration Act of 
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1917 that “in every case where an alien is excluded from 
admission to the United States, under any law or treaty now 
existing or hereafter made, the decision of a board of special 
inquiry adverse to the admission of such alien shall be final 
unless reversed on appeal to the Attorney General,” and 
in view of the numerous cases upholding this finality, had 
Congress contemplated any limitation upon such finality 
when enacting section 503 of the Nationality Act, it would 
have incorporated express language to that effect, since such 
a broad and final authority so explicitly conferred by a stat¬ 
ute and upheld by the courts may not lightly be taken away or 
modified by general language of a latter statute of more 
general application. This is particularly true where as here 
the specific statute has been repeatedly enacted into legis¬ 
lation and construed by courts. 

Only two cases besides the instant case were found re¬ 
ported which dealt with the identical situation involved here. 
In Gan Seow Tung v. Clark, 83 F. Supp. 482 (1949), the 
United States District Court for the Southern District of 
California Central Division held that section 503 of the Na¬ 
tionality Act provided for a trial de novo of the facts and 
that the court was not bound by the findings in the habeas 
corpus proceedings. However, section 17 of the Immigra¬ 
tion Act was not discussed by the court. In United States 
ex rel. Mediros v. Clark, 82 F. Supp. 412 (1948), the United 
States District Court for the Southern District of New York 
held that it was bound by the decision in the habeas corpus 
proceeding growing out of the same facts [where it was 
held the only question open for review in a judicial proceed¬ 
ing was did petitioner receive a fair hearing. 166 F. 2d 897, 
899 (1948)]. 

From the above, it is submitted that the only question 
presented to the lower court was, did the plaintiff receive a 
fair hearing before the board of special inquiry, and as this 
question was not raised by the appellant the District Court 
was correct in dismissing appellant’s action. 
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CONCLUSION 

It is respectfully submitted that the judgment of the lower 
court should be affirmed. 

George Morris Fay, 

United States Attorney. 

Ross O’Donoghue, 

Joseph M. Howard, 

Richard M. Roberts, 
Assistant United States Attorneys. 
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United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 10,543 


MATT YING OG, Appellant 
v. 

J. HOWARD McGRATH, Attorney General of the 
United States, Appellee 


Appeal from the Judgment of the United States District 
Court for the District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


STATUTE INVOLVED. 

Section 8-903 of the United States Code provides: 

If any person who claims a right or privilege as a 
national of the United States is denied such right or 
privilege by any Department or agency, or executive 
official thereof, upon the ground that he is not a national 
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of the United States, such person, regardless of whether 
he is within the United States or abroad, may institute 
an action against the head of such department or 
agency in the District Court of the United States for 
the District of Columbia or in the district court of the 
United States for the district in which such person 
claims a permanent residence for a judgment declaring 
him to be a national of the United States. If such per¬ 
son is outside the United States and shall have insti¬ 
tuted such an action in court, he may upon submission 
of a sworn application showing that the claim of na¬ 
tionality presented in such action is made in good faith 
and has a substantial basis, obtain from a diplomatic 
or consular officer of the United States in the foreign 
country in which he is residing a certificate of identity 
stating that his nationality status is pending before the 
court, and may be admitted to the United States with 
such certificate upon the condition that he shall be sub¬ 
ject to deportation in case it shall be decided by the 
court that he is not a national of the United States. 
Such certificate of identity shall not be denied solely 
on the ground that such person has lost a status pre¬ 
viously had or acquired as a national of the United 
States; and from any denial of an application for such 
certificate the applicant shall be entitled to an appeal 
to the Secretary of State, who, if he approves the 
denial, shall state in writing the reasons for his deci¬ 
sion. The Secretary of State with approval of the 
Attorney General, shall prescribe rules and regulations 
for the issuance of certificates of identity as above pro¬ 
vided. (Oct. 14, 1940, ch. 876, title I, subch. V, § 503, 
54 Stat 1171.) 


ARGUMENT. 

The issue in this case on the record certified to this Court 
by the Court below was whether the decision of the District 
Court of the United States for the Northern District of 
California, Southern Division, No. 23381-L, in habeas cor¬ 
pus proceedings, affirmed in 1942 by the United States Cir¬ 
cuit Court of Appeals, Ninth Circuit (124 Fed. 2nd., 1015) 
is res judicata, and, whether the Court below was bound 
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thereby, and, appellant, therefore barred from instituting 
an Action in the Court below, under Section 503 of the Na¬ 
tionality Act of 1940 (8 U. S. C., 903), for a Judgment de¬ 
claring him a citizen and national of the United States. 

Appellant’s first brief was based on this understanding 
of the issue. 

However, appellee, in his brief, now abandons the posi¬ 
tion he originally took in the lower Court; admits and con¬ 
cedes, for reasons stated in his brief, that, in his opinion, 
the decision of the District Court of the United States for 
the Northern District of California, Southern Division, and 
the decision of the United States Circuit Court of Appeals, 
Ninth Circuit, affirming its lower court’s decision are not 
res judicata and were not binding on the Court below. It 
appears, therefore, that the question in dispute in the court 
below and the only question involved in the decision of the 
court below, as it then stood at least, from which appellant 
took this appeal, is disposed of. In passing this question, 
however, appellant wishes to refer the Court to the Opinion 
of Judge Holtzoff, rendered in pre-trial proceedings, deny¬ 
ing motion of Appellee for Summary Judgment, in which 
he held that the said habeas corpus proceedings did not 
afford the same remedy as provided for by the Nationality 
Act of 1940, Section 503, and, were therefore not res judi¬ 
cata or binding on the Court below in an Action instituted 
under Section 503 of the Nationality Act of 1940 (Mah Ting 
Og v. Clark, et al., 81 Fed. Supp. 696). Attention is also 
called to the decision of the United States District Court 
for the Southern District of California Central Division in 
the case of Gem Seow Tung v. Clark, in which it was held 
that the Nationality Act of 1940 provided for a trial de 
novo of the facts, by the court, for which reason the court 
was not bound by prior decision of the court in habeas cor¬ 
pus proceedings (83 Fed. Sup., 482, decided 1949). 

Appellee now endeavors to present to this Court an en¬ 
tirely different question. He now appears to argue that 




4 


it was incumbent upon appellant to allege in his complaint, 
and, incidentally prove to the satisfaction of the Court be¬ 
low, that he was not accorded a fair hearing by the Admin¬ 
istrative Officials, which appellant did not do, in order for 
the Court below to have jurisdiction to try the case, for 
which reason appellee contends the decision of the Court 
below, sustaining his motion for Judgment and dismissing 
the case was correct even though wrong reasons were given 
for doing so. 

At this point appellant wishes to point out that Judge 
Alexander Holtzoff on November 24, 1948, when denying 
motion of appellee for Summary Judgment (J. A. 59) ren¬ 
dered a written opinion and decision ( Main Ting Og v. Clark, 
et al., 81 Fed. Supp. 696), which shows clearly that the 
ground for the motion on which appellee then stood was 
that the action of the administrative agency and the sub¬ 
sequent decision of th-e Circuit Court of Appeals for the 
Ninth Circuit are res judicata on the question of the plain¬ 
tiff’s citizenship. 

The only possible basis appellant can find for the state¬ 
ment of appellee that his motion for Summary Judgment 
was based on other grounds is contained in his Answer to 
the Complaint of Appellant—FIRST DEFENSE—read¬ 
ing, (J. A. 57) 

“1. The complaint fails to state a cause of action 
upon which relief may be granted”, 

which, of course, is nothing more than a general allegation, 
necessarily calling for specific reasons on which it is made. 
Yet, appellee, when moving for Summary Judgment raised 
only the question of res judicata. He did not then, nor 
did he do so when moving for Judgment nor at any other 
time in the Court below make objection to the Complaint of 
Appellant or to the evidence introduced in the Court below 
not including proof of an “unfair hearing” by the Admin¬ 
istrative Officials, which, it is respectfully submitted, is the 
issue and question he now endeavors to present to this 
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Court. Moreover, even if the question had been raised, 
either directly or by inference, as appellee appears to con¬ 
tend it was on his motion for Summary Judgment, his fail¬ 
ure to appeal from Judge Holtzoff’s denial of his motion 
or to thereafter pursue that issue in the Court below, con¬ 
stituted a waiver of the point and the effort to renew it now 
comes too late to be effective. 

The situation in this case, it is respectfully submitted, 
is analogous and on all-fours to that in the case of Thurs¬ 
ton v. McLellan, 34 App. D. C. 294 ; 38 W. L. R. 13, in which 
this Court held that an objection to jurisdiction not made 
in the lower court is not available on appeal, and, as well, 
in the case of Dante v. Bagby, 39 App. D. C. 516; 41 W. L. 
R. 152, where it was held by this Court that timely excep¬ 
tion should be taken to defects in the proceedings below. 
This appellant ^submits appellee failed 




v Section 503 of the Natl 



Gives Original Jurisdiction to the District Courts to 
Try An Issue of American Citizenship and Nationality 
of Any Person Who Has Been Denied a Right or Privi¬ 
lege by Any Department, Agency or Executive Official 
Thereof, Upon the Ground that He is Not a National 
of the United States. 


a 

i 


Section 503 of the Nationality Act of' 1940 (8 U. S. C. 
903) in clear and explicit language states that if any per¬ 
son who claims a right or privilege as a national of the 
United States is denied such right or privilege by cmy 
Department , agency , or executive official thereof, upon the 
ground that he is not a national of the United States, such 
person may institute an action against the head of such de¬ 
partment or agency in the District Court of the United 
States for the District of Columbia for a judgment declar¬ 
ing him to be a national of the United States. 

It is the contention of appellant that this statute does not 
contemplate a review of the administrative proceedings 
for any purpose whatever, it certainly is not so indicated 
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in the statute itself, and, we might add, this has apparently- 
been the view taken by appellee until recently as demon¬ 
strated by the fact that in the proceedings had in the lower 
court in this very case no effort, of any kind, was made to 
as much as introduce the administrative records in the 
course of the trial. 

Appellant, on the contrary, contends that Section 503 of 
the Nationality Act of 1940 calls for a trial de novo of the 
facts—a judicial hearing, as distinguished from an admin¬ 
istrative one, with the rules of evidence and other judicial 
safeguards in effect. Judge Alexander Holtzoff so held on 
pre-trial of this case, when denying appellee’s motion for 
Summary Judgment {Mali Ying Og v. Clark , et al., 81 Fed. 
Supp. 696-1948). In discussing the question Judge Holtz¬ 
off said: 

«• •••••••• 

The provision of the Nationality Code, * * # was new 
in our law in 1940. Its purpose was to accord a judi¬ 
cial remedy to a person who claims to be a citizen of 
the United States if this status is denied by an admin¬ 
istrative body. Citizenship of the United States is a 
very precious thing and no one’s right to this status 
should be finally adjudicated or determined except by 
the Courts in a judicial proceeding. This certainly 
was the view of the Congress in enacting the foregoing 
provision of the statute. 

“It is clear that the statute contemplates a trial de 
novo of the issue of citizenship and not merely a re¬ 
view of the administrative action. Consequently, the 
mere fact that the matter was determined by an admin¬ 
istrative agency, and subsequently in a habeas corpus 
proceeding, does not bar this suit. We must bear in 
mind that the issues in a habeas corpus proceeding are 
narrow and do not open wide the entire subject. The 
Court is merely called upon to determine, in the habeas 
corpus proceeding, whether there was substantial evi¬ 
dence to sustain the finding of the administrative body 
and whether the requirements of the law were com¬ 
plied with and the hearing was fair. 

“The 1940 statute, however, contemplates a re-open¬ 
ing and a full judicial hearing of the entire issue of 
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citizenship without confining it merely to a review of 
the administrative action. In a habeas corpus proceed¬ 
ing the Court might feel that it would have reached a 
different conclusion than that reached by the adminis¬ 
trative agency. Nevertheless, it would be constrained 
to affirm the action of the administrative agency if 
there were substantial evidence sustaining such action. 
In an action for a declaratory judgment under the 1940 
Code, however, the Court determines all of the issues 
de novo. ,, 

This same position seems to have been taken by the 
United States Circuit Court of Appeals for the Second Cir¬ 
cuit in United States ex rel. Chu Leung v. Shaughnessy, 
176 Fed. 2nd., 249 (1949), wherein, in discussing the rule 
on habeas corpus in cases of this type (the rule being, sub¬ 
stantially, that an adverse administrative finding on a ques¬ 
tion of citizenship is final, if the hearing was fair ( U . S. 
v. Ju Toy, 198 U. S. 253), the Court said: 

“The criticism of this general rule * * * loses its 
force when considered in the light of the provision for 
court test of nationality contained in the Nationality 
Act of 1940 (Section 503) * * *. The Act as inter¬ 
preted by the courts provides for a judicial declaration 
of the United States ‘Nationality’ or ‘citizenship’ of 
persons claiming rights based upon such nationality 
or citizenship. • • *. This avenue for judicial deter¬ 
mination of his citizenship is open to the relator here.” 

The United States District Court for the Southern Dis¬ 
trict of California Central Division likewise held in Gan 
Seow Tung v. Clark that Section 503 of the Nationality Act 
of 1940 (8 U. S. C. 903) provided for a de novo trial of 
the facts. (83 Fed. Supp., 482, decided 1949). 

In the recent case of Chm Sick Wing v. Clark, Civil Ac¬ 
tion 5048-48 (October 17, 1950), Judge David A. Pine, cit¬ 
ing the Elg case ( Perkins v. Elg, 307 U. S. 325, decided in 
1939) stated there is no ambiguity in Section 503 of the Na¬ 
tionality Act of 1940 and that it gives a right to a trial de 
novo. He also said this statute, as he sees it, gives express 
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legislative sanction to what was done in the Elg case and 
approved by the United States Supreme Court. 

If a person claiming a right to sue for a Declaratory 
Judgment of Nationality in the United States District 
Court for the District of Columbia under Section 503 of the 
Nationality Act of 1940 (8 U. S. C. 903) must allege and 
prove, as appellee contends, an unfair hearing in the admin¬ 
istrative proceedings, then he has no better right under Sec¬ 
tion 503 than he would have on habeas corpus, where, ap¬ 
pellant admits an unfair hearing, in the absence of a ques¬ 
tion of law, is an essential element to the jurisdiction of the 
courts. 

Thus, it will be seen, that if the position of appellee is 
accepted, a complainant under 503 of the Nationality Act, 
would be entitled only to a judicial review of the adminis¬ 
trative record, and, if the court found there had been no 
abuse of discretion and the administrative hearing was fair, 
the court could not take jurisdiction under Section 503. 

There is no suggestion in any of the reported cases, so far 
as we have been able to gather, that Section 503 of the Na¬ 
tionality Act of 1940 is subject to restriction by Section 
17 of the Immigration Act of 1917 (8 U. S. C. 153), as 
amended from time to time, or that, as a precedent to the 
jurisdiction of the United States District Court under Sec¬ 
tion 503 of the Nationality Act of 1940 (8 U. S. C. 903), 
the administrative proceeding which resulted in the denial 
of American citizenship status and the rights and priv¬ 
ileges inherent therein, must be shown to have been unfair. 

It is respectfully submitted that the contention of ap¬ 
pellee requires the reading into Section 503 of the Nation¬ 
ality Act of 1940, the provisions of which seem clear and 
unambiguous, words that are not there, and, in effect to 
thereby render the statute a nullity. 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
lower court should be reversed. 

Warner H. Parker, 

929 Union Trust Building, 
Washington 5, D. C., 
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Charles E. Booth, 
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